


LAW AND THE ARAB–ISRAELI CONFLICT

During the British Mandate for Palestine (1922–1948), Arabs and Jews repeatedly used the law
to gain leverage and influence international opinion, especially in three dramatic and largely
forgotten trials involving two issues: the interplay between conflicting British promises to the
Arabs and Jews during World War I, and the parties’ rights and claims to the Wailing Wall.

Focusing on how all three parties – Arab, Jewish, and British – used the law and the legal
process to advance their objectives during the Mandate years, this volume reveals how the
parties availed themselves – with varying degrees of success – of the law and the legal process.
The book examines various legal arguments they proffered, and how that early tendency to resort
to the law as a tool, a resource, and a weapon in the conflict has continued to this day. The
research relies almost entirely on primary source documents, including transcripts of the public
and secret testimony before the Shaw, Lofgren, and Peel Commissions, diaries, letters,
government files, and other original sources.

This study explores the origins of many of the fundamental legal arguments in the Arab–
Israeli conflict that prevail to this day. Filling a gap in research, this is a key text for scholars and
students interested in the Arab–Israeli conflict, Lawfare, and the Middle East.

Steven E. Zipperstein, a former U.S. federal prosecutor, is a Senior Fellow at the Center for
Middle East Development at UCLA. He also teaches in UCLA’s Global Studies program and
School of Public Affairs, and as a Visiting Professor at Tel Aviv University Law School.
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PREFACE AND EXPLANATORY NOTE

An often-overlooked aspect of the early years of the Arab–Jewish experience in Palestine
involves the significant role the law played in the conflict. The parties constantly invoked the
Petition process, developing a custom and practice of seeking relief from a succession of outside
authorities, from the Ottomans to the British to the League of Nations. The British also relied on
legal frameworks, treating the Status Quo as a principle of substantive law, issuing various White
Papers replete with legal language and principles, seeking a formal legal opinion from the Law
Officers of the Crown regarding Jewish and Muslim rights at the Wailing Wall, and relying
repeatedly on Commissions of Enquiry to investigate and adjudicate violent outbreaks and their
underlying causes.

By the late 1920s and 1930s the conflict had become as much a battle fought in the courtroom
as in the streets, playing out in three separate trials and focusing primarily on two issues: the
legality of the Balfour Declaration and the Mandate for Palestine, and the parties’ rights and
claims to the Wailing Wall. In two instances – the Shaw Commission in 1929 and the Lofgren
Commission in 1930 – Arabs and Jews faced off against each other in full-blown, dramatic trials
before British and international judges, in which outside counsel made opening statements and
closing arguments, introduced exhibits, and cross-examined each other’s witnesses under oath. In
a third instance, the 1936–37 Peel Commission, the parties used witness testimony and extensive
written submissions to continue their legal advocacy.

The parties also engaged in sporadic settlement discussions regarding the Wailing Wall,
including multiple Jewish offers to buy the Wall and/or the then-narrow strip of pavement in
front of the Wall. The settlement efforts also included – surprisingly and never before revealed –
an Arab offer to sell the Wall to the Jews in late August 1929.

Many observers have adopted the term “lawfare” to describe what they claim is the relatively
recent practice of the parties to use the law as a weapon against each other. This study
demonstrates, however, that the parties began using the law and legal procedure more than a
century ago to advance their positions and influence international opinion. Moreover, the legal
arguments and procedural tactics the Arabs and Jews honed during the 1920s and 1930s continue
resonating to the present day.

This study, therefore, attempts to fill the gap in research regarding these early legal battles
during the Mandate years. The study relies almost entirely on primary source documents,
including the transcripts of the public and secret testimony before the Shaw, Lofgren, and Peel
Commissions, the exhibits, briefs, and memoranda submitted to the Commissions, and the
contemporaneous statements, diaries, letters, British and Palestine Government files, and other
original source material shedding light on how all three parties – Arab, Jewish and British – used
the law as a vehicle to advance their objectives and influence international opinion during the



Mandate years. Collections of primary source documents were also consulted, and are cited
accordingly. A broad range of secondary sources was also consulted, to gain the benefit of other
contemporaneous and more modern perspectives.
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INTRODUCTION

The early years of the Arab–Israeli conflict have been studied extensively. Scholarly attention
has focused on the political motives and Machiavellian machinations of various British
governments before and during the Mandate period (1922–1948), along with the rise of Arab
nationalism and the progress of Zionism. Several works have examined the early and occasional
violent clashes between Arabs and Jews, stimulated by conflicts over immigration, land
acquisition, and provocative expressions of nationalist and religious sentiment.1

But no study has yet focused on how all three parties – Arab, Jewish, and British – used the
law and the legal process during those early years in an attempt to vindicate their positions and
gain leverage against each other and with the international community. This study endeavors to
fill that gap, exploring the early legal encounters between the parties and the origins of many of
the fundamental legal arguments in the Arab–Israeli conflict that prevail to this day.

The intent of the study is not to decide which party had (or has) the better legal arguments, but
instead to show how the parties availed themselves – with varying degrees of success – of the
law and the legal process during those early years of the conflict. We will examine the various
legal arguments they proffered, and how that early tendency to resort to the law as a tool, a
resource, and a weapon in the conflict has continued to this day.

The study will focus on the two most important legal battles of those early years: the fight
over the legality of the Balfour Declaration and the Mandate for Palestine, and the clash over the
parties’ respective legal rights and claims to the Western or Wailing Wall2 in Jerusalem. Both
issues were the subject of a wide variety of legal conflicts between the parties during the 1920s
and 1930s, and both issues continue resonating today. One historian, writing in the late 1970s
about the Wall, noted:

“Wall politics” seem to be very much a part of the current antagonism between occupier and occupied. And it is not
surprising that … the interpretations which the various historians give to the incidents of fifty years ago are closely tied to
the solutions which they recommend for the larger political problems, which include the disposition of Jerusalem and the
nature of the entity(ies) to be constituted as the solution to the Israel/Palestine conflict. Israeli retention of at least the Wall
and plaza is put forth as a minimum requisite by Zionists … And a Jerusalem restored to its fundamentally Arab
characteristics is envisioned by those who retain the hope for a democratic secular state liberated from Zionist
control … Thus, to Arab and Israeli political leaders as well as policy-makers elsewhere who seek sponsorship of a peace
settlement, the “battle for the Wall” and the manner in which it has been waged are inescapable issues of “contemporary
history.”3

By examining how the Arabs, Jews, and British used legal arguments and legal procedures
during the early years of the conflict, we can gain an understanding of the foundations of many
of the arguments framing the legal debate today, as well as the political context in which the
legal battles were fought.

Indeed, the Palestinians have repeatedly turned to the law in the modern era, evoking the



memory of the early legal struggles and the key role of the law in today’s conflict. For example,
in October 2016 the official Palestinian news agency announced a year-long campaign marking
the 100th anniversary of the Balfour Declaration, demanding the United Kingdom “atone for the
big crime Britain had committed against the Palestinian people.”4 In 2017, as part of that
campaign, the Palestinians increased the pressure, insisting Britain either voluntarily apologize
for and rescind the Balfour Declaration, or face litigation forcing it to do so.5

The Palestinians have also continually resorted to legal formulations in expressing their
opposition to the Israeli occupation of the West Bank, describing the occupation and Israeli
settlement activity as “illegal” and lacking “respect for the law.”6 The Palestinians successfully
challenged the legality of Israel’s “Wall of Separation,” obtaining a nearly unanimous advisory
ruling from the International Court of Justice in 2004.7 The Palestinian-founded Boycott,
Divestment, and Sanctions (BDS) movement of recent years justifies itself as a legal response to
illegal Israeli settlement activity.8

The Palestinians also successfully persuaded the United Nations Security Council in
December 2016 to adopt Resolution 2334 (with the United States abstaining), declaring Israeli
settlement activity a “flagrant violation” of international law.9 The Palestinians increased the
legal pressure on Israel even further by successfully joining the International Criminal Court
(ICC) in January 2015,10 and then in May 2018 formally demanding the ICC’s Chief Prosecutor
investigate potential criminal charges against Israeli military and civilian officials for alleged
violations of international law in the West Bank and Gaza.11

These more recent legal battles demonstrate how the Palestinians, in particular, continue to
view the law as a key resource and weapon in the conflict with Israel, and as a key lever to
influence international public opinion, just as they, the Jews, and the British authorities each
used the law during the early years of the conflict.12

To understand the root of these legal issues requires an examination of the relevant historical
background to the Balfour/Mandate and Wailing Wall issues.

History records the ancient presence of both Israelite (later Jewish) and non-Israelite peoples
in the areas including modern-day Israel, the West Bank, Gaza, and Jordan. Following the
Roman conquest in 70 A.D., a small number of Jews remained more or less continuously in
Jerusalem, Tzfat, Hebron, and Tiberias, including after the Muslim conquest in the first half of
the 7th century. Zionist Jews began arriving in Ottoman Palestine from Europe in the late 19th
and early 20th centuries, buying land, draining swamps, establishing small settlements, and
building nascent cities, sparking occasional conflicts with the local Arab population.13

The parties to those early conflicts availed themselves of the Ottoman Petition (Arzuhal)
system as a means of taking their grievances directly to the Sublime Porte for adjudication.14 For
example, in 1891 several Arab notables from Jerusalem petitioned the Ottoman government in
Constantinople, “demanding the prevention of further immigration of Jews and purchase of land
by them.”15 Arab small farmers also used the petition process to complain about Jewish land
purchases from absentee landowners in Rehovot and the Jezreel Valley, asking either to remain
on the purchased land or receive compensation with grants of alternative Imperial land.16

Jews also resorted to the petition process, in one instance seeking permission from the Sultan
to construct agricultural buildings in Rishon Le’Zion, Nes-Ziona, and Rehovot, and to drain
swamps near Petach Tikvah.17 The Jewish community of Jerusalem also used the petition



process in approximately 1890 to obtain permission from the local Ottoman authorities to repair
and replace the pavement in front of the Wailing Wall.18

In addition to disputes over land use, the Muslim19 community also petitioned in 1911 for a
ruling banning Jews from bringing chairs to prayer services at the Wailing Wall. The Muslim
petitioners feared the Jews were bringing chairs and benches to the Wall as a first step toward
asserting Jewish ownership over the entire Haram al-Sharif (Temple Mount area) and eventually
rebuilding the ancient Jewish Temple. The Ottoman Authorities granted the Petition, ruling it
“inadmissible by Law in all respects that there should be placed chairs, screens, and similar
articles, or any innovation be made which may indicate ownership.”20 This ruling and the dispute
over the parties’ respective legal rights at the Wall and the pavement in front of the Wall
received considerable attention during later legal proceedings between the parties.

These early legal encounters established a pattern in which both Arabs and Jews, lacking
military, economic, or diplomatic power, repeatedly turned to the law and legal procedure as a
means of pressing their grievances and claims against each other. The parties also used the law
as a means of jockeying for political leverage both with the British government and the broader
international community, especially the Permanent Mandates Commission of the League of
Nations, vested with oversight authority over the British administration of Palestine.

The Jewish and Muslim practice of raising legal issues via the petition process continued
following the collapse of the Ottoman Empire and the arrival of British military rule at the end of
World War I. For example, a 4 November 1918 Arab petition to the British military authorities
protested a Jewish celebration of the first anniversary of the Balfour Declaration.21 Two weeks
later another Arab petition protested Jewish immigration to Palestine.22

The positions advanced during these early years of legal conflict between the parties contained
the seeds of many of the arguments still asserted today. Occasionally, however, the positions the
parties took during the early years of the conflict differed sharply from the positions they take
today. For example, in today’s world it would be difficult to imagine the Jews disclaiming
ownership of the Wailing Wall, yet that was exactly the position they took during the early
1930s.23

Likewise, it would be equally difficult to imagine the Palestinian Authority or Hamas
demanding the West Bank and Gaza be merged into Syria, rather than forming a stand-alone
Palestinian State. But in late November 1918 a Palestinian Arab group filed a petition with the
French Commissariat in Jerusalem, “begging that Palestine might be formally included in
Syria.”24 In February 1919, moreover, the Arab Delegation from Palestine to the Versailles
Peace Conference submitted a formal petition (labeled as a “Decision”), urging that rather than
be recognized as an independent Arab state, Palestine be deemed part of and merged into Syria:

We consider Palestine as part of Arabic Syria as it has never been separated from it at any time. We are connected with it
by national, religious, linguistic, natural, economical and geographic bonds … In view of the above we desire that our
distinct Southern Syria or Palestine should not be separated from the Independent Arabic Syrian Government.25

We will see additional examples of interesting and sometime surprising legal arguments and
concessions made by the parties in our examination of various legal proceedings during the
Mandate years.

Following the onset of British civilian rule in 1920, Arabs and Jews in Palestine (and the
British authorities themselves) increasingly relied on and invoked legal procedures and legal



arguments on a broad range of issues, most notably (i) the proper interpretation of Britain’s
promises in 1915 to entice the Arabs to rebel against Turkey in return for independence, and the
impact of those promises on the legality of the November 1917 Balfour Declaration and the 1922
Mandate for Palestine; (ii) the separate Arab assertion that the Mandate was unlawful because it
conflicted with the Covenant of the League of Nations; (iii) whether Britain was implementing
the Mandate in a manner consistent with its terms; (iv) the respective rights and claims of the
parties to the Wailing Wall and the then-narrow strip of pavement in front of the Wall; and (v)
the causes of violent outbreaks in Palestine during the 1920s and 1930s.26 We will examine the
historical and legal background to these issues in Chapter 1 and Chapter 2.

The first major outbreak of violence in British Palestine occurred during the Nebi Musa
pilgrimage in and near Jerusalem in early April 1920. The British High Commissioner for
Palestine, Sir Herbert Samuel, appointed the first of a series of Commissions of Enquiry
established during British rule to investigate Arab–Jewish disputes. This first Commission, a
Military Court of Inquiry chaired by Major General P.C. Palin, took testimony from 152
witnesses over 50 days and issued a lengthy report.27

The next Commission, chaired by Palestine Chief Justice Sir Thomas Haycraft, to investigate
the causes of the Jaffa riots during the first week of May 1921 and subsequent incidents in June
and July 1921 conducted ten weeks of hearings from 12 May to 26 July 1921, taking testimony
from 291 witnesses. The Palin Court of Inquiry allowed the parties to be represented by
counsel,28 but the Haycraft Commission did not, relying instead on three “assessors” to represent
the Muslim, Christian, and Jewish communities and assist with witness examinations.29 The
Palin report was issued as a secret document, while the Haycraft report was made public.

The British Government also realized during the 1920s that the holy places in Jerusalem,
especially the Wailing Wall, represented potential flash-points for controversy and confrontation.
Article 13 of the Palestine Mandate required Britain as the Mandatory Power to preserve the
Status Quo, essentially a legal concept governing the rights of the various religious communities
at the holy sites. The British defined the Status Quo by reference to the pre-existing legally
authorized practices of the Muslim and Jewish communities under Ottoman rule.30 A Mandatory
Government official wrote a comprehensive memorandum in July 1927 attempting to define the
Status Quo for all Palestinian holy sites (Muslim, Christian, and Jewish), including the Wailing
Wall.31 This memorandum became the baseline legal document for implementing the Mandate’s
requirement that Britain safeguard the pre-existing, legally recognized rights of the different
religious communities at the holy sites.

The Mandatory Government’s interpretation of the Status Quo as an enforceable legal
principle frequently led to controversy regarding the Wailing Wall, particularly during Passover
1922,32 Yom Kippur 1923,33 and Yom Kippur 1925.34 The most notable confrontation occurred
on Yom Kippur 1928, when the British Deputy District Commissioner for Jerusalem ordered the
forcible removal of a screen the Jews had placed on the pavement in front of the Wall to divide
men from women during prayer services.35 The ensuing controversy led the Jews to resort once
again to a legal remedy, this time filing a Petition with the League of Nations seeking redress.36

The Muslims, for their part, began filing petitions “at the rate of probably one protest a month”
with the British authorities from 1922 onward, objecting to “illegal Jewish activities at the
Wall.”37 The British Government also responded with a legal document, issuing a White Paper
in November 1928 officially defining the Status Quo regarding the respective rights of Muslims



and Jews at the Wailing Wall.38 In August 1929 another series of incidents occurred at the Wall,
culminating in a bloody week of rioting and violence in Jerusalem, Hebron and elsewhere in
Palestine.

These disputes and the accompanying violence ultimately led the British (with strong lobbying
from the Zionist leadership, and over initial Arab opposition) to convene two Commissions of
Enquiry. The first, known as the Shaw Commission, was formed in the fall of 1929 to determine
the causes of the August 1929 violence in Palestine. The second, known as the Lofgren
Commission, was tasked several months later with the approval of the League of Nations to
determine the respective rights and claims of Muslims and Jews to the Wailing Wall.

The Shaw and Lofgren Commissions conducted lengthy, intensive, and heavily litigated quasi-
judicial, trial-type public proceedings. The parties treated the proceedings as full-blown trials,
engaging outside lawyers to make opening statements and closing arguments, to introduce
documents, photographs, and other exhibits, and to cross-examine each other’s witnesses under
oath.

While some scholars have mentioned these proceedings (particularly the Shaw Commission)
in passing or somewhat briefly in various studies of the Mandate period, thus far neither
Commission has received the in-depth attention they deserve. Close study of the very lengthy
transcripts of those proceedings, including the opening statements and closing arguments of
counsel, the testimony of witnesses (especially the public testimony of the Grand Mufti of
Jerusalem, Haj Amin al-Husseini, and the secret, in camera testimony of Sir Winston Churchill,
Chaim Weizmann, David Ben-Gurion, and others), the highly adversarial cross-examinations,
and the documentary evidence reveals the foundations for many of the same arguments the
parties continue to invoke to the present day. The transcripts read very much like any modern-
day, hard-fought, high profile courtroom drama, with the lawyers frequently clashing bitterly
with each other, with witnesses, and even with the Commissioners themselves.

The Shaw Commission proceedings were also noteworthy because the Mandatory
Government itself appeared as a party. The Government bypassed its own Attorney General
(Norman Bentwich, disqualified because he was a Jew) and appointed a pugnacious junior
barrister to represent its interests before the Commission. One of the many fascinating aspects of
the Shaw Commission hearings was how the Mandatory Government, which initially proclaimed
its neutrality, quickly became a highly partisan player in the proceedings, joining the fray as both
accused and accuser, once it became clear the lawyers for both the Arab and Jewish sides were
challenging the actions and policies of the Mandatory Government and the competence of
various Mandatory Government officials.

The Shaw Commission conducted a total of 47 public sessions in Jerusalem between 24
October and 27 December 1929, finally issuing its report in late March 1930.39 The report,
which found fault on both sides but exonerated the Mandatory Government and the Mufti,
provoked bitter reactions from the Zionist leadership.

The Report of the Shaw Commission also attracted the interest of the Permanent Mandates
Commission (PMC) of the League of Nations, responsible on behalf of the Council of the
League for overseeing all Mandatories in the performance of their duties. The PMC met in June
1930 in Extraordinary Session to consider the Shaw Commission’s findings, as well as a broad
range of other issues the Muslims and Jews had raised via the petition process.40 The Minutes of
the PMC’s deliberations on the Shaw Commission report, including the manner in which the



PMC grilled various British officials, provide a fascinating window into the international
community’s view of the Arab–Jewish conflict in Palestine at the time, contrasting sharply and
quite dramatically with the modern-day United Nations approach to the conflict. We will
examine the Shaw Commission and reactions to its report in Chapter 3.

The Lofgren Commission has been all but forgotten by historians.41 The Commission was
constituted soon after the completion of the Shaw Commission hearings, and represented
Britain’s attempt to comply with its obligation under Article 14 of the Mandate42 to determine
the rights and claims of the Muslim and Jewish communities to the Wailing Wall and the
pavement in front of the Wall. At that time, unlike today, there was only a narrow strip of
pavement sandwiched between the Wall on one side and an area of small dwellings for
Moroccan/Moghrabi pilgrims and workers on the other side. Britain asked the League of Nations
for approval to appoint the Commission, which the Council of the League granted on condition
that no Britons be members.43 The British government appointed the Swedish lawyer and
diplomat Eliel Lofgren to Chair the Commission, along with a Swiss judge and a Dutch
official.44

The Lofgren Commission conducted hearings for an entire month in Jerusalem (June–July
1930).45 Once again the Arab and Jewish sides were represented by counsel who made opening
statements and closing arguments and cross-examined each other’s witnesses. While the Shaw
Commission published the transcripts of the public testimony, the Lofgren Commission chose
not to publish any transcripts, sending the typewritten record of the proceedings to the Colonial
Office Library for posterity.46

The Lofgren Commission transcript reveals much of the same legal sparring as occurred
before the Shaw Commission, with some of the same lawyers and witnesses appearing before
both commissions. The Lofgren Commission issued its report and verdict in December 1930.
Neither side was happy with the outcome, but both seemed grudgingly to accept it.47 We will
examine the Lofgren Commission in detail in Chapter 4.

No discussion of the legal disputes of the 1920s and 1930s regarding the Wailing Wall would
be complete without examining the various attempts by the parties to settle their differences
outside the courtroom. The Jews had made several unsuccessful overtures beginning in the late
1800s about buying the Wall and the pavement area (including the Moghrabi dwellings), and in
the late 1920s they tried again, only to be rebuffed by the Mufti. Those overtures are well-known
and have been written about several times. Also well-known were the efforts by some Jews to
urge the British Government to use the legal power of eminent domain to expropriate the Wall
and sell it to the Jews.

Less-known, but revealed in the files of the Colonial Office, in the published diary of the head
of the Palestine Zionist Executive and the unpublished letters of the former British High
Commissioner for Palestine, were the unsuccessful efforts of the Lofgren Commission and a
Mandatory Government official to broker a settlement of the Wailing Wall dispute during and
after the completion of the Lofgren Commission hearings.

But even less-known, and never previously revealed, was an extraordinary offer from a
prominent member of the Egyptian royal family, Prince Mohammed Ali Tewfik Pasha (builder
of the famous Manial Palace on Rhoda Island on the Nile River in Cairo), to sell the Wall to the
Jews for an asking price of £100,000.48 The Prince conveyed his offer in a letter addressed to the
British High Commissioner for Palestine in late August 1929, which the Prince hand-delivered to



the British Ambassador in Istanbul. The Ambassador did not forward the letter to his colleague
in Jerusalem, sending it instead directly to London, where it remained filed away for the next 90
years.49 This appears to be the only Muslim offer ever to sell the Wall to the Jews as a means of
settling their legal dispute. We will examine in Chapter 2 this hitherto unknown and perhaps
Quixotic attempt to settle the conflicting Muslim and Jewish legal claims regarding the Wailing
Wall.

Even after the Shaw and Lofgren Commissions completed their work, the British Government
once again felt compelled in 1936 to appoint another Commission, this time a Royal
Commission chaired by Lord Peel. The Peel Commission’s Terms of Reference were laden with
legal language and legal inquiry. The Commission was asked to determine the causes of recent
violence in Palestine, to examine how Britain was “implementing the Mandate” and “complying
with its obligations” as Mandatory to both the Jewish and Arab communities, to decide whether
either community had any “legitimate grievances” based upon a “proper construction” of the
Mandate’s terms, and, to the extent any such grievances were “well-founded,” to make remedial
recommendations.50

Unlike the Shaw and Lofgren Commissions, the Peel Commission, which ultimately
recommended the original version of the “two-state solution,” partitioning Palestine into separate
Jewish and Arab states, did not allow the parties to engage counsel, or to cross-examine each
other’s witnesses.51 Nevertheless, the Peel Commission spent months hearing testimony, both in
public and secretly in camera, from the most prominent figures on both sides, including David
Ben-Gurion, Chaim Weizmann, Golda Meir, the Grand Mufti Haj Amin al-Husseini, as well as
Winston Churchill and David Lloyd George. The Commissioners questioned the witnesses as
effectively as would any lawyers or judges. The testimony sometimes produced surprising and
unexpected results, which we will examine in Chapter 5.

The legal issues examined by the Shaw, Lofgren, and Peel Commissions continue to
reverberate today. Accordingly, Chapter 6 will examine how both sides have continued using the
law and the legal process to gain leverage against each other and influence international opinion
in the conflict. Chapter 6 and the concluding chapter will also examine whether any lessons can
be gleaned from the parties’ early experiences using the law and the legal process as a tool or
weapon in the conflict, including whether any role exists for the law to play in helping resolve
the conflict today. Is there any possibility of achieving peace through litigation? Or should the
parties realize, based on their experiences before the Shaw, Lofgren, and Peel Commissions, that
the law can provide only a limited framework for conflict resolution, given the extraordinary
religious and political issues at stake?

The trials before the Shaw, Lofgren, and Peel Commissions form a vital part of the history of
Mandatory Palestine, shedding much light on the key role of the law and the interplay between
law and politics during the early years of the conflict and today.
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1
MCMAHON-HUSSEIN, BALFOUR, AND THE LEGALITY OF
THE JEWISH NATIONAL HOME

Introduction

The background to the early legal history of the Arab–Israeli conflict begins with the tension
between the famous (or infamous) McMahon-Hussein Correspondence of 1915–16 and the
famous (or infamous) Balfour Declaration of 1917. Were they incompatible and mutually
exclusive, or non-conflicting and reconcilable?

As early as 1920 the Arabs had formed the legal argument, and have continued refining it to
this day,1 that Britain irrevocably promised Palestine to the Arabs in a 24 October 1915 letter
from McMahon to Hussein; the promise remains legally enforceable; and therefore the
subsequent and diametrically conflicting Balfour Declaration and everything following in its
wake, including the relevant provisions of the Palestine Mandate, were legally null and void ab
initio.

The British and the Jews argued, on the other hand, that none of the correspondence between
McMahon and Hussein formed a treaty or an otherwise legally binding instrument, but even if it
did, nothing in the correspondence supports the Arab claim that Britain promised Palestine to the
Arabs in 1915. Therefore, everything subsequent to the correspondence, including the Balfour
Declaration and the Palestine Mandate, were legally valid and enforceable in their own right.

We will see in later chapters how this essentially legal dispute played out in the litigation
before the Shaw Commission and in the testimony before the Peel Commission. First, however,
it is essential to understand the historical background, “without which it is quite impossible to
study the problem of Palestine.”2

The McMahon-Hussein correspondence

Palestine had been under Turkish (Ottoman) rule since 1516, but the Ottomans saw their grip on
the Middle East waning by the early 20th century. In September 1914, shortly after the outbreak
of World War I, Lord Kitchener, the newly appointed British Secretary of State for War, directed
British officials in Cairo to make a secret overture to the Sherif Hussein of Mecca, later King of
the Hejaz and father of the future Jordanian King Abdullah I and the future Iraqi King Feisal.
The British first approached the Sherif’s son Abdullah to ascertain whether the Arabs would side
with Britain in the event Turkey allied with Germany.3

Abdullah responded favorably, writing the Arabs would be

well satisfied with a more close union with Great Britain … so long as she protects the rights of our country and the rights
of the person his Highness our present Emir and Lord and the rights of his Emirate and its independence in all respects



without any exceptions or restrictions.4

The British Government replied “[i]f the Emir of Mecca is willing to assist Great Britain with
this conflict, Great Britain is willing … to guarantee the independence, rights and privileges of
the Sherifate.”5

FIGURE  1.1  Abdullah, first King of Jordan, seated at right

(Matson Photograph Collection, Library of Congress).6

In April 1915 the Foreign Office authorized British officials in the region to

let it be known … that His Majesty’s Government will make it an essential condition in the terms of peace that the



Arabian peninsula and its Mohammedan Holy Places should remain in the hands of an independent sovereign state. It is
not possible to define at this stage exactly how much territory should be included in this State.7

By the end of June the British were distributing proclamations announcing this policy in Egypt
and Sudan, and air-dropping the same proclamations over Arabia.8

Against this background, Sherif Hussein wrote directly to Sir Henry McMahon, the British
High Commissioner in Cairo, in mid-July 1915, initiating what was to become known as the
“McMahon-Hussein Correspondence.” McMahon and the Sherif wrote a total of ten letters to
each other between July 1915 and March 1916.9 The correspondence was conducted completely
in Arabic, with McMahon’s English originals translated into Arabic for transmission to the
Sherif.10

The letters reveal the Sherif’s willingness to lead a British-funded Arab revolt against the
Turks in exchange for Britain promising independence and self-determination for the Arabs.11

The Sherif wanted Britain to agree on the outer boundaries of the territory encompassing the
future Arab states. The Sherif also insisted Britain not sell out the Arabs in any future peace
negotiations with Turkey.



FIGURE  1.2  Sherif Hussein of Mecca

(Alamy Images).12

McMahon, acting on instructions from London, first tried to delay any discussion of borders,
but eventually agreed to the Sherif’s terms, subject to a specific carve-out for certain geographic
areas. McMahon, however, used ambiguous language to describe those areas. The proper
interpretation of that language, as we will see, became the subject of heated legal debate between
the Arabs, British, and Jews for the next 25 years, and continues to provoke legal arguments to



this day.
McMahon also added a general carve-out, excluding from Arab independence any areas where

France’s traditional interests were implicated.13 French suspicion of British aspirations in the
Middle East had been a source of tension between the two allies in the years immediately
preceding World War I.14 McMahon needed to exercise caution not to exacerbate those tensions
by promising territory to the Sherif in which French interests were at stake.

One commentator recently noted the importance of placing the McMahon-Hussein
correspondence in the proper historical context:

When McMahon and Hussein were secretly writing to one another between 1915 and 1916, the Balfour Declaration had
not yet been written; there was no mandate in Palestine and no dispute between British, Zionists and Arabs over the
control of Palestine. The letters were part of a different story of Arab–British wartime diplomacy. The correspondence
therefore cannot properly be understood as the first step in the dispute over Palestine. It is, however, a part of broader
regional politics that was overshadowed by the later conflict.15

The key question raised by the correspondence, and that has raged on ever since, is whether or
not McMahon’s pledge to the Sherif included or excluded Palestine.16 We will explore in
Chapters 3 and 5 how the Arabs and Jews litigated that issue before the Shaw and Peel
Commissions, and how both sides linked the proper interpretation of the McMahon pledge to the
validity of the Balfour Declaration. We examine here the foundation for those legal arguments.

The letters

Before analyzing the correspondence, we will summarize the relevant portions of the letters:17

14 July 1915, from the Sherif of Mecca to McMahon18

Sherif Hussein proposed six points for agreement: (i) England to “acknowledge the
independence of the Arab countries” from the Persian border in the east to the Mediterranean and
the Red Sea in the west, and from Mersina and Adana in the north to the Indian Ocean in the
south, except for Aden (“to remain as it is”) and “England to approve the proclamation of an
Arab Khalifate of Islam”; (ii) England shall receive economic preference in all Arab countries;
(iii) “both high contracting parties to offer mutual assistance” during the war and not proclaim
peace without mutual agreement; (iv) if one party embarks on offensive operations, the other to
remain neutral pending consultations; (v) England to acknowledge the abolition of foreign
privileges in the Arab countries; and (vi) “Articles 3 and 4 of this treaty” to remain in force for
15 years, with one year’s notice for renewal negotiations.19

30 August 1915, from McMahon to the Sherif of Mecca20

McMahon reaffirmed a message from Lord Kitchener that had been hand-delivered to the Sherif,
in which Britain “stated clearly our desire for the independence of Arabia and its inhabitants,
together with our approval of the Arab Khalifate when it should be proclaimed.”21 McMahon
pushed back on reaching any agreement on boundaries for the future Arab state(s), saying

it would appear to be premature to consume our time in discussing such details in the heat of war … especially as we have



learned, with surprise and regret, that some of the Arabs in those very parts, far from assisting us, are … lending their
arms to the German and the Turk.

The letter closes with an offer to send the Sherif and the Arab nobles “the charitable offerings of
Egypt.”

9 September 1915, from the Sherif of Mecca to McMahon22

The Sherif expressed dissatisfaction with McMahon’s “coolness and hesitation … in the question
of the limits and boundaries,” saying the Arabs are demanding “limits which include only our
race.” The Sherif bluntly stated the Arab decision whether to join Britain in the fight against the
Turks awaits “the result of these negotiations, which are dependent only on your refusal or
acceptance of the [boundary] limits.”

****
In early October 1915, before McMahon had responded to the Sherif’s 9 September letter, an

Arab (or possibly Kurdish) Officer in the Turkish Army named Mohammed al Farouki deserted
and crossed over to the British lines in the Dardanelles. The British brought Farouki to Cairo for
interrogation. Farouki, who belonged to a secret society within the Young Arab Party known as
“Fatat al Arab,”23 eventually met with McMahon. During the meeting Farouki told McMahon
the Germans had made an overture to the Arabs, offering to meet all their demands, including
independence, in exchange for helping Germany and Turkey against the British.

McMahon sent a report to Foreign Secretary Sir Edward Grey (later Lord Falladon) of the
conversation. According to McMahon, Farouki said the Arabs would be willing to reject the
German offer and align with Britain if:

In so far as she is free to without detriment to the interest of her present Allies, Great Britain accepts the principle of the
independence of Arabia within limits propounded by the Sherif of Mecca … England to guarantee the Holy Places against
external aggression and recognize their inviolability. The occupation by France of purely Arab districts of Aleppo, Hama,
Homs and Damascus would be opposed by Arabs with force of arms, but with this exception Faroki thinks they would
accept some modification of the north-western boundaries proposed by the Sherif of Mecca.24

General Gilbert Clayton, who worked with McMahon in Cairo, wrote a longer summary of the
meeting with Farouki, noting:

[Farouki said a] guarantee of the independence of the Arabian peninsula would not satisfy them, but this, together with the
institution of an increasing measure of autonomous government, under British guidance and control, in Palestine and
Mesopotamia, would probably secure their friendship  … In El Faroki’s own words, “our scheme embraces all the Arab
countries, including Syria and Mesopotamia, but, if we cannot have all, we want as much as we can get.” … A favourable
reply to the Arab proposals, even though it did not satisfy their aspirations entirely, would probably put the seal on their
friendship. The [Arab Party] would at once begin to work actively, and their operations, begun in the Hedjaz where the
Sherif is a great power, would soon extend to Syria and Palestine … 25

The Foreign Office cabled McMahon on 20 October, authorizing him to convey to the Sherif
“your suggested reserve about our allies,” and

unless something more precise is required, and in that case you may give it, the simplest plan would be to give assurance
of Arab independence, adding that, if they will send their representatives, we will proceed at once to discussion of
boundaries.26

The Foreign Office emphasized giving “an assurance that will prevent the alienation of the Arabs



is the most important thing.”27 But McMahon did not quite follow those instructions.

24 October 1915, from McMahon to the Sherif of Mecca28

McMahon began this, the most important letter of the entire correspondence, by sympathizing
with the Sherif’s desire to discuss the issue of boundaries sooner rather than later, agreeing it was
an issue “of vital and urgent importance.” McMahon indicated he had sought and received
authority from the British Government to communicate the following (this is the single most
important passage in the entire series of letters, and whose exact meaning has been hotly debated
ever since):

The two districts west of Mersina and Alexandretta and portions of Syria lying to the west of the Districts of Damascus,
Homs, Hama and Aleppo cannot be said to be purely Arab, and should be excluded from the limits demanded. With the
above modifications, and without prejudice to our existing treaties with Arab chiefs, we accept those limits. As for those
regions lying within those frontiers wherein Great Britain is free to act without detriment to the interests of her ally
France, I am empowered to give the following assurances … (2) Great Britain will guarantee the Holy Places against all
external aggression and will recognize their inviolability.29

Two days later, McMahon sent copies of his 24 October letter to the relevant British officials in
London, along with a cover note marked “Secret,” in which he described what he had written to
the Sherif, but in terms which seemed to vary from the actual text of the letter. Following are
relevant excerpts from McMahon’s cover note:

I have the honour to enclose herewith the English text of the reply which I have despatched in Arabic to the Sherif of
Mecca. The matter appeared to me to admit of no delay, and I have therefore lost no time in answering the Sherif’s letter,
and have availed myself of the authority to act without further reference, accorded to me in your telegram No. 796 of the
20th instant. The composition of a reply which would be acceptable to the Arab Party and which would at the same time
leave as free a hand as possible to His Majesty’s Government in the future, has been a difficult task. I have been definite
in stating that Great Britain will recognize the principal of Arab independence in purely Arab territory, this being the main
point on which agreement depends, but have been equally definite in excluding … those districts on the northern coasts of
Syria, which cannot be said to be Arab, and where I understand that French interests have been recognized. I am not
aware of the extent of French claims in Syria. … Hence, while recognizing the towns of Damascus, Hama, Homs and
Aleppo as being within the circle of Arab countries, I have endeavoured to provide for possible French pretensions to
those places by a general modification to the effect that His Majesty’s Government can only give assurances in regard to
those territories in which she can act without detriment to the interests of her ally, France.30

Over the next few days attention continued to focus on Damascus, Hama, Homs, and Aleppo. On
7 November, the Foreign Office advised McMahon it was working to persuade the French
Government to include the four Syrian cities within the Arab boundaries.31 McMahon cabled
back the same day, noting “Great weight is laid by Arabs on the inclusion in the new
independent Arab State of the cities of Aleppo, Homs, Hama and Damascus.”32
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McMahon also noted, in the context of a discussion of the Arab desire for assistance from
British but not French advisers,

the Arab representatives admitted and fully understood that the … provision holds good only so far as concerns those
parts of Arab territory where the British can act freely and without prejudice to their French allies: this limitation being
due to the fact that our obligations toward the latter do not give us a free hand as regards the whole of Arabia.34



****
We turn now to the remainder of the correspondence:

5 November 1916, from the Sherif of Mecca to McMahon35

The Sherif opened his letter by stating the Arabs

renounce our insistence on the inclusion of the vilayets of Mersina and Adana in the Arab Kingdom. But the two vilayets
of Aleppo and Beirut and their sea coasts are purely Arab vilayets, and there is no difference between a Moslem and a
Christian Arab …36

14 December 1915, from McMahon to the Sherif of Mecca37

McMahon began by thanking the Sherif for agreeing “to the exclusion of the districts [emphasis
added] of Mersina and Adana” from the boundaries of the future Arab states. McMahon then
addressed the Sherif’s comments regarding Aleppo and Beirut, taking care to preserve Britain’s
options:

With regard to the vilayets of Aleppo and Beirut, the Government of Great Britain have fully understood and taken
careful note of your observations, but, as the interests of our ally France, are involved in them both, the question will
require careful consideration and a further communication on the subject will be addressed to you in due course.

But McMahon sent no such “further communication.” At the end of the letter McMahon said he
was sending £20,000 with the Sherif’s messenger “[a]s an earnest of our intentions, and in order
to aid you in your efforts in our joint cause.”

1 January 1916, from the Sherif of Mecca to McMahon38

The Sherif explained “as regards the northern parts and their coasts, we have already stated in
our previous letter what were the utmost possible modifications.” The Sherif expressed sympathy
for Britain’s desire not to harm its wartime alliance with France, but he made clear that “at the
first opportunity after this war is finished, we shall ask you … for what we now leave to France
in Beirut and its coasts.”

25 January 1916, from McMahon to the Sherif of Mecca39

McMahon thanked the Sherif for respecting the importance of Britain’s alliance with France, but
he did not respond substantively to the Sherif’s 1 January letter.

18 February 1916 from the Sherif of Mecca to McMahon, and 10 March
1916 from McMahon to the Sherif of Mecca40

These last two letters focused on military and financial preparations for the Arab Revolt, which
eventually began in June 1916.

****



As noted above, McMahon’s 24 October 1915 letter accepted the Sherif’s proposed boundary
limits for the territory containing the future Arab states, subject to two somewhat ambiguous
exceptions: first, a specific exception applicable to “portions of Syria lying to the west of the
Districts of Damascus, Homs, Hama and Aleppo”; and second, a general exception applicable to
those areas where Britain was not “free to act without detriment to the interests of her ally
France.” The precise meaning of those two exceptions has dominated the legal debate ever since
regarding the legitimacy of the Balfour Declaration, the portions of the Mandate for Palestine
implementing the Balfour Declaration, the United Nations November 1947 partition resolution,
and ultimately the legitimacy of the State of Israel itself.

We will examine each exception as we analyze the McMahon-Hussein correspondence closely
from a legal perspective. We begin with the general reservation in favor of French interests.

General reservation: French interests

French involvement in the Middle East and the Levant began centuries ago. France had long
regarded itself as the protector of the Maronite Catholics in Lebanon, and had always claimed an
interest in the Holy Land.41 Those interests remained as strong as ever at the beginning of the
20th century.

In late 1912 tensions flared between Britain and France after French agents in Syria noted the
presence of a number of Cairo-based British personnel in Syria. France suspected the British
were engaged in efforts to undermine French interests in the Middle East, including plotting a
British occupation of Syria. French Foreign Minister Paul Cambon sought and received
assurances from his British counterpart, Foreign Secretary Grey, that such was not the case.

A few days later (21 December 1912) the French Prime Minister, Raymond Poincare, gave a
speech to the French Senate reiterating French aspirations in Syria and Lebanon, and disclosing
Britain’s concession to those interests:

I have no need to tell the Senate that in Syria and Lebanon we have traditional interests and that we intend to see they are
respected. I am happy to be able to add that the rumours about the existence of some disaffection between the English
Government and us on this point are completely baseless. The English Government has declared to us in a very friendly
manner that in these regions it has neither intentions nor designs, nor political aspirations of any sort. We ourselves are
resolved to maintain, in Asia, the integrity of the Ottoman Empire, but we shall not abandon any of our traditions there,
nor repudiate any of the sympathies we have acquired.42

In mid-March 1915 the French government informed the British government it claimed all of
Syria, which at that time included Palestine.43 A British Government Committee (the de Bunsen
Committee) noted the claim in its report of June 1915, just one month before the Sherif’s first
letter to McMahon, and four months before McMahon’s 24 October 1915 letter.44 French
interests in the Middle East were, therefore, high on the radar of British wartime diplomacy in
the summer and fall of 1915.

The English version of McMahon’s 24 October 1915 letter indicated Britain was willing to
promise Arab independence in those areas of the Middle East where Britain was “free to act
without detriment to the interests of her ally France.” That seemingly unambiguous reservation
on behalf of French interests, however, came out less clearly when the letter was translated into
Arabic for transmission to the Sherif: “We accept those limits and boundaries, and in regard to
the areas (or provinces) which those boundaries enclose, where (or whereas) Great Britain is free



to act without affecting the interests (or policy) of her ally France … ”45

One could argue, as did a Foreign Office lawyer nearly 25 years later, that this

careless translation completely changes the meaning, or at least makes the meaning exceedingly ambiguous, entitling the
Sherif to think the reservation merely meant the British were free to act in the area covered by the specific reservation
without regard to French interests.46

But the Arab side never pursued this line of argument, preferring instead to claim the general
reservation in favor of France had simply lapsed once France declared its support for the Balfour
Declaration in 1918 and voted for the British Mandate in 1922, thereby abandoning its claims to
Palestine.47

Specific reservation: districts of Damascus, Homs, Hama, and Aleppo

The Ottomans governed their empire through a system of administrative/geographic divisions. In
1864, the Sublime Porte promulgated an edict establishing the Vilayet system, in which the
Empire was divided into Vilayets (Provinces) comprised of subdivisions known as Sanjaks.48

Several Sanjaks, including the Sanjak of Jerusalem, were “independent,” meaning they were not
part of a larger Vilayet and instead reported directly to Constantinople for strategic reasons or, in
the case of Jerusalem, for religious and political reasons.49 By 1905 the Empire outside
Constantinople contained 29 Vilayets containing a total of 120 subordinate Sanjaks, plus six
independent Sanjaks.50

As shown on the following map, the independent Sanjak of Jerusalem comprised portions of
ancient Judea and the northern Negev Desert. Palestine itself, however, was not a Vilayet and had
no recognized political or geographic status in the Ottoman empire. The remainder of Palestine
outside the independent Sanjak of Jerusalem was subsumed within the Vilayet of Beirut:
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As the map also demonstrates, Damascus, Homs, and Hama were part of the Vilayet of Syria.
Aleppo was considered both a Vilayet and a Sanjak. Damascus was the capital of the Vilayet of
Syria, and the City of Aleppo was also the capital of the Vilayet of Aleppo.

A traditional legal analysis of McMahon’s 24 October 1915 letter would begin by examining
the wording of the letter and determining its meaning based solely on the plain, ordinary
meaning of McMahon’s words. The map, however, shows the difficulty in using this traditional
mode of legal analysis to ascertain the meaning of McMahon’s letter.

First, McMahon’s use of the word “District” has caused great interpretational difficulty, as
there was no such thing as a “District” in the Ottoman governance system. Neither the Turkish
words Vilayet or Sanjak translate into English as “District.” Moreover, when McMahon’s letters
were translated into Arabic, the word “District” was translated as Wilaya. The word Wilaya
could have been read as Vilayet, but that would not necessarily have made sense given
Damascus, Homs, and Hama were towns, not Vilayets.

Wilaya could also have meant a “region or district,” implying a smaller geographic area than a



Vilayet. In 1920 a British official who had served in the Arab Bureau in Cairo during the war
studied the Arabic version of the correspondence and determined the Arabic for “District of
Damascus” meant “Vilayet of Damascus.” Thus, he argued, it would not be unreasonable to read
the incorrectly rendered term Vilayet of Damascus to mean the actual Vilayet of Syria, of which
Damascus was the capital.52 Moreover, “Turkish usage frequently employed ‘Sham’ (Damascus)
as a general appellation for Syria,” further supporting the interpretation of Vilayet of Damascus
as equivalent to Vilayet of Syria.53

The issue, therefore, depends on whether the words “District of Damascus” should be read
broadly, as equivalent to “Vilayet of Syria,” or narrowly, as equivalent to “vicinity of Damascus”
or “Damascus and environs” or “regions of Damascus.”54

If read broadly, then all of Palestine would have been excluded from McMahon’s pledge to the
Arabs, because Palestine lies to the west of the Vilayet of Syria. However, reading “District” as
synonymous with Vilayet ignores the geographic fact that there is nothing “lying to the west” of
the Vilayet of Aleppo except water – the Mediterranean Sea. So the broad reading of “District” is
somewhat problematic from that perspective.

On the other hand, a narrow reading of the word “District” would have meant Palestine was
included in McMahon’s pledge, as the area lying to the west of the immediate vicinity of
Damascus, Homs, Hama, and Aleppo was Lebanon and northern Syria, but not Palestine. The
Arab side pursued this line of argument throughout the 1920s–1930s and beyond.

However, this narrow reading of the word “District” also creates a difficult legal problem for
the Arab side. If we accept the Arab interpretation that McMahon meant to exclude all areas
lying to the west of the immediate environs of the four towns, then the Lebanese-Syrian border
would have ended up along the north-south line connecting Aleppo to Damascus, much further
east than Syria’s eventual border with Lebanon. Syria thus would have lost a large amount of its
future territory; namely, all of modern Syria falling between the Aleppo to Damascus line on the
east and the Lebanese border on the west. This would have created a true conundrum for the
Arab side: either accept a much smaller Syria that included Palestine, or a much larger Syria that
did not include Palestine.

Lord Frederic Maugham, the Lord Chancellor of England, highlighted this dilemma after
reviewing the McMahon-Hussein correspondence more than two decades later:

[T]he phrase “districts of Damascus, etc.” would hardly have been desired by the Sharif to mean small areas immediately
surrounding the towns in question … since if this had been the case the territory in which the Arabs would have been
denied independence would have been brought much further east than on a more liberal interpretation of the phrase. The
non-Arab territory would in fact have reached eastwards almost to the outskirts of Damascus and the other towns, and
have covered substantial portions of Transjordan and considerable sections of the Hejaz Railway.55

Second, neither McMahon’s 24 October 1915 letter, nor any of the other letters McMahon and
the Sherif wrote to each other, ever mention the words “Palestine” or “Jerusalem,” thereby
making it extremely difficult to ascribe a particular meaning to the letter based solely on the
language contained in the letter itself.

Given the ambiguities in the 24 October 1915 letter, including the problems with both the
broad and narrow readings of the word Vilayet, as well as the absence one way or the other of
any specific reference to Palestine, the next step in the legal inquiry would be to determine the
intent and understanding of both parties to the correspondence. The intent of the parties at the
time, as well as their subsequent conduct relative to the correspondence could help shed light on



the proper meaning of the 24 October 1915 letter.
The Arab, British, and Jewish sides all spent considerable time and effort in the proceedings

before the Shaw and Peel Commissions marshaling their evidence on these issues and presenting
their legal arguments to the two commissions. We now consider that evidence.

Arab reaction and legal interpretation

The Arab legal arguments developed over time. Initially the Arabs – at least the Sherifians – did
not press the Palestine issue, as they were more concerned with the Hejaz and the future of Syria
and Iraq. Within a few short years, however, the Arab focus turned to Palestine.

Initial Arab reaction: Palestine excluded

Prior to 1921 the Arabs did not claim the McMahon pledge included Palestine. In fact, some
historians argue the Arabs’ statements and conduct showed they understood and accepted the
exclusion of Palestine from the pledge. For example, the Sherif refused to condemn the Balfour
Declaration for more than two years after it was issued, ignoring calls from Syrian notables to do
so. The Sherif even ordered his sons Abdullah and Feisal to calm their followers and allay their
fears about the Balfour Declaration.56 This conduct, argue the British and Jewish sides,
demonstrates the Sherif knew and understood Palestine was not included in McMahon’s pledges.

In January 1918 Commander David Hogarth, Head of the Arab Bureau in Cairo, met with
Hussein in Cairo, delivering what became known as the “Hogarth Message,” stating in part:

So far as Palestine is concerned we are determined that no people shall be subject to another, but … In view of the fact
that there are in Palestine shrines, Wakfs and Holy places, sacred in some cases to Moslems alone, to Jews alone, to
Christians alone, and in others to two or all three, and inasmuch as these places are of interest to vast masses of people
outside Palestine and Arabia, there must be a special regime to deal with these places approved of by the world … As
regards the Mosque of Omar it shall be considered as a Moslem concern alone and shall not be subjected directly or
indirectly to any non-Moslem authority … Since the Jewish opinion of the world is in favour of a return of Jews to
Palestine and inasmuch as this opinion must remain a constant factor, and further as His Majesty’s Government view with
favour the realisation of this aspiration, His Majesty’s Government are determined that in so far as is compatible with the
freedom of the existing population both economic and political, no obstacle should be put in the way of the realisation of
this ideal.57

Clayton cabled the Foreign Office to report on Hogarth’s meeting with Hussein, reporting
“Commander Hogarth has interviewed King of Hedjaz and sounded him on the subject of the
Zionist movement. King Hussein was evidently prepared for development of Zionism and
declared himself ready to welcome Jews to any Arab country.”58

In March 1918 the Sherif caused an article to be published in his official newspaper
welcoming the Jewish return to Palestine. Clayton, however, reported to London that same
month that the Arabs were “nervous” about the Zionist movement, fearing “British authorities
intend to set up a Jewish Government.”59 Those fears seemed to diminish by the end of the
month, as William Ormsby-Gore60 sent a report to Sykes on 31 March regarding Weizmann’s
visit to the region, noting Weizmann had met with local Arab leaders and “with great skill” had
“said just what they wanted to hear,”61 namely that Palestine would remain British.

By the summer of 1918 the Arabs again raised concerns about Jewish land purchases in
Palestine, reprising for the new British rulers many of the same arguments they had made in



petitions to the Sultan prior to the War. Some Arab landowners, however, only paid lip service to
these concerns while secretly hoping to sell their own land to the Jewish newcomers and their
financial supporters. As Ormsby-Gore related in a confidential report to London:

There is of course a pretty wide-spread fear among the Moslem landowners that the progress of Zionism is inimical to
their interests. Societies have been formed to organize resistance to the sale of land to the Jews, but it is a significant fact
that one of the principal movers in this association paid a visit to the head office of the Zionist Bank in Jaffa in order to
intimate that while he was openly advocating a policy of resistance to land sales, he was anxious to sell his land either to
Baron Edmund de Rothschild or the Zionists as soon as transfers of land are permitted by the [British] Administration.62

More evidence supporting the British/Jewish claim that Feisal understood McMahon had
excluded Palestine arose from an October 1918 discussion between Feisal and General Allenby.
Feisal said he understood from Colonel Lawrence the Arabs were to have the whole of Syria,
including Lebanon but excluding Palestine.63

In January 1919 Feisal seemed to confirm this understanding by signing an agreement with
Chaim Weizmann, in which Feisal largely acceded to Zionist aims in Palestine on condition the
Arabs obtained independence in Syria.64 The Palestine Royal Commission many years later
reflected on the Weizmann-Feisal Agreement as marking “the one brief moment in the whole
story at which a genuine harmony was established between Arab and Jewish statesmanship.”65 In
one of the many ironies characterizing the history of the period, Weizmann and the Jewish
Agency later portrayed the agreement with Feisal as a “treaty,” just as the Sherif and other Arab
leaders would later describe McMahon’s 24 October 1915 letter as a legally binding “treaty.”66
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Soon thereafter, Feisal told the Supreme Council at the Versailles Conference he was willing
to leave out Palestine from the Arabs’ request for independence, “for its universal character” and
for the “mutual consideration of all parties concerned.”68 Feisal also expressed a willingness to
accept a solution under which the Zionists would be allowed to pursue the establishment of a
National Home in Palestine so long as Feisal achieved his aims in Syria.69
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Furthermore, on 3 March 1919, while still at Versailles, Feisal (with help from Colonel
Lawrence) signed a very conciliatory letter to Felix Frankfurter, proclaiming

[w]e Arabs, especially the educated among us, look with deepest sympathy on the Zionist movement … We will wish the
Jews a hearty welcome home … We are working together for a reformed and revised Near East, and our two movements
complement one another.71

As we will see in Chapter 3, the authenticity of this letter became an important issue during the



Grand Mufti’s testimony before the Shaw Commission.
Kedourie (1976) idenjpgies further evidence demonstrating the Sherif understood Palestine

was not included in the McMahon pledge. Hussein in 1918–19 showed “lack of interest in
Palestine … lack of concern over the Balfour Declaration and Zionist aims”; instead, Hussein’s
top priority was to be recognized as the leader of the Arab race over his rival Ibn Saud.72 Feisal
also wrote a letter to his father Hussein on 19 January 1918 describing the correspondence with
McMahon as nothing more than a “preliminary and limited contract.”73

Kedourie also cites Feisal’s 27 December 1918 meeting with Edwin Montagu, then Secretary
of State for India, as evidence the Arabs understood Palestine was not included in the McMahon
Pledge. According to John Shuckburgh, a Colonial Office representative who prepared a
memorandum of the meeting three days later, Feisal said “the Arabs recognize that many
conflicting interests are centered in Palestine. They admit the moral claims of the Zionists. They
regard the Jews as kinsmen whose just claims they will be glad to see satisfied.”74

Less well-known was a letter written in French from Feisal to Sir Herbert Samuel dated 1
December 1919 on the letterhead of the Hedjazi Delegation to the Versailles Peace Conference.
Feisal expressed solidarity with both Weizmann and Samuel in pursuit of the common Arab–
Jewish cause:

J’ai la ferme conviction que la confiance reciproque etablie entre nous et le parfait accord de notre point de vue qui a
permis une parfait comprehension entre Dr. Weizman [sic] et moi, empecheront a l’avenir de areils malentendus et
maintiendront entre nous cette harmonie si necessaire pour le success de notre cause commune.75

Finally, according to another historian, as late as Versailles, Hussein was “probably … aware
that the McMahon letters did not constitute a binding obligation on the part of the British.”76

The weight of the evidence, therefore, suggests the Sherif and his sons well understood
McMahon’s 24 October 1915 letter did not include Palestine within the pledged areas for future
Arab independence.

Subsequent Arab reaction: Palestine included

Feisal’s attitude, however, changed dramatically in early 1920, soon after the French expelled
him from Syria. Almost immediately Feisal turned his attention to Palestine, seizing on
McMahon’s correspondence with his father as having formed a legally binding “treaty,” creating
a legal basis for the Arabs to claim McMahon had promised them independence in Palestine.77

Moreover, the Arabs argued, because the McMahon-Hussein correspondence should be regarded
as forming a binding treaty, Britain had a legal obligation to uphold and comply with the treaty
by ensuring Palestine became part of the areas designated for Arab independence.

But, according to the Arab argument, Britain violated the McMahon-Hussein “treaty” by
promising Palestine to the Jews when it issued the Balfour Declaration two years later.
Therefore, the Arabs argued, the Balfour Declaration was null and void as a matter of law:

[T]he McMahon promises included Palestine and had the force of a treaty, [and] they inevitably utilized the argument that
the Balfour Declaration was contrary to this treaty. And inasmuch as the “treaty” preceded the “Declaration” and since the
“treaty” was made with a recognized monarch while the Declaration was given to an amorphous body lacking political
form and juridical definition, the “treaty” was obviously to be preferred and the Declaration was void ab initio.78

The first time Feisal formally suggested Palestine was included in the McMahon pledge occurred



during a meeting with R.C. Lindsay of the Foreign Office on 20 January 1921. Feisal claimed
Palestine had been promised to the Arabs because the language of the McMahon-Hussein
correspondence never specifically mentioned or excluded Palestine. The relevant portions from
McMahon’s 24 October 1915 letter were read aloud in Arabic to Feisal. Lindsay noted Palestine
was excluded because it lay to the west of the Vilayet of Damascus.79

Feisal responded by noting “if the word ‘vilayet’ was to be interpreted strictly as applicable to
Damascus, the word must also be interpreted to mean ‘vilayet’ with regard to Homs and Hama,
neither of which was or ever had been a vilayet.”80 Feisal demanded “these pledges now be
fulfilled.”81 Lindsay replied with a veiled threat, noting Hussein’s refusal to sign the Treaty of
Versailles meant the British Government “could not possibly” recognize Hussein’s “right to
discuss the disposal of the areas liberated from the Turks.”82

As will be seen, Feisal’s assertion regarding the interplay between “District” and “Vilayet”
represented the first in a long series of arguments underpinning the Arab legal interpretation of
McMahon’s 24 October 1915 letter as including Palestine in the pledge. The arguments formed
the core of the Arab legal strategy to attack the subsequently issued Balfour Declaration as
unlawful because it conflicted with McMahon’s pre-existing, legally enforceable promise of
Palestine to the Arabs. If the Balfour Declaration were rendered null and void, then all
subsequent instruments incorporating the Balfour Declaration, including the relevant provisions
of the San Remo Resolution, the Palestine Mandate and even the 29 November 1947 United
Nations Resolution 181 approving the partition of Palestine into Jewish and Arab states would
also be null and void.

After Lindsay’s threat Feisal seemed to back away, saying

he was quite prepared to accept that it had been the original intention of H.M.G. to exclude Palestine. He was merely
acting in this respect in strict accordance with instructions received from his father [Hussein], the King of the Hedjaz. The
matter was then dropped.83

But the matter was not dropped for long, as the Arabs continued to press their new interpretation
of the correspondence as promising Palestine to them. For example, at a high-level 28 March
1921 meeting at Government House in Jerusalem, then Colonial Secretary Winston Churchill
explained Britain’s support for Arab nationalism to Feisal’s brother Abdullah by “using the
Sherifian family as a medium.”84 Churchill, however, noted there were “parts of the Arab world
in which His Majesty’s Government were not able to carry out this policy, owing to the decisions
of the Allies and to promises made to third parties. These parts were Syria and Palestine.”85

Abdullah acknowledged Britain was not free to act in Syria and “Western Palestine.” But he
demanded Churchill and High Commissioner Herbert Samuel disclose Britain’s “true intentions”
in Palestine, including whether Britain intended to establish a “Jewish Kingdom.”86 Abdullah
wanted Palestine and Transjordan combined under the sovereignty of a single Emir, namely
himself. At this point a clearly exasperated Churchill threatened Abdullah that Britain could “go
in a different direction” and divide the Arab world into smaller pieces if Abdullah were
uncooperative.87

Undaunted, the Arab side continued insisting Palestine was rightfully theirs. In a March 1922
letter from the Palestine Arab delegation to Churchill discussing the ongoing consultations
between the British Government, the Zionist Organization, and the Palestinian Arabs regarding
the governance system for the future British Mandate, the Arab delegation said they could not



accept the creation of a Jewish National Home in Palestine:

In 1915, before the Balfour Declaration was published, His Majesty’s Government made a pledge to the Arabs in which it
undertook to recognise the independence of those Arab States which had formerly belonged to Turkey. Palestine is one of
those States as is clearly seen by reference to King Hussein’s letter dated 14th July, 1915, in which the western boundary
is denoted by the “Red Sea and Mediterranean.” There can be no question that Palestine comes within these boundaries.88

Churchill responded to this argument in a 3 June 1922 official statement of British policy in
Palestine, which became known as the “Churchill White Paper.”89 Commenting on the apparent
ambiguity in McMahon’s 24 October 1915 letter, Churchill said:

[I]t is not the case, as has been represented by the Arab Delegation, that during the war His Majesty’s Government gave
an undertaking that an independent national government should at once be established in Palestine. This representation
mainly rests upon a letter dated 24th October, 1915 from Sir Henry McMahon, then His Majesty’s High Commissioner in
Egypt, to the Sherif of Mecca, now King Hussein of the Kingdom of the Hejaz. That letter is quoted as conveying the
promise to the Sherif of Mecca to recognize and support the independence of the Arabs within the territories proposed by
him. But this promise was given subject to a reservation made in the same letter, which excluded from its scope, among
other territories, the portions of Syria lying to the West of Damascus. This reservation has always been regarded by His
Majesty’s Government as covering the Vilayet of Beirut and the independent Sanjak of Jerusalem. The whole of Palestine
west of Jordan was thus excluded from Sir H. McMahon’s pledge.90

The Arab Delegation had previously replied to a draft of the Churchill White Paper with a more
detailed legal argument about McMahon’s 24 October 1915 letter. They noted the use of the
word “District” in the English version of the letter, arguing McMahon must have intended the
narrower geographic meaning of “district” rather than the broader meaning of vilayet, because it
would have been superfluous to mention Homs and Hama in the same category as Aleppo and
Damascus. Moreover, if McMahon meant to refer to the actual Vilayet of Syria, then he could
have said so, as there was no such thing as a Vilayet of Damascus. Thus, the only logical reading
of McMahon’s letter was that Palestine was included in the pledge. The only area excluded was
Lebanon, which lies directly to the west of the line running from Aleppo southward through
Hama and Homs to Damascus.91

The Arabs continued to press this and other arguments of a more legal nature over the next
few decades, as we shall see in the testimony of their witnesses and the cross-examinations
conducted by their lawyers before the Shaw Commission, as well as the Mufti’s testimony before
both the Shaw and Peel Commissions. The Arab legal position evolved to the point of great
sophistication and subtlety, ably argued and presented by many of the leading Arab and British
advocates of the first half of the 20th century.92 Those arguments have continued to this day,
including:

First, the McMahon-Hussein correspondence had the legal status of a binding treaty,
imposing a solemn legal obligation on Britain to comply.93

Second, Sherif Hussein had claimed all Arab lands, including by implication Palestine in his
first letter to McMahon of 14 July 1915, and despite multiple opportunities to do so,
McMahon never explicitly excluded Palestine (much less mentioned the word “Palestine”)
in any of the subsequent exchanges with the Sherif.
Third, British legal precedents require the correspondence (especially the 24 October 1915
letter) to be construed based on the ordinary and plain meaning of the words used, thereby
rendering irrelevant any consideration of intent, but if anyone’s intent were deemed relevant
it would be the British Government’s and not McMahon’s personal intent.



Fourth, the plain meaning and ordinary usage of the phrase “portions of Syria lying to the
west of the Districts of Damascus, Homs, Hama and Aleppo cannot be said to be purely
Arab” could not reasonably be read as referring to or including Palestine.
Fifth, any construction of the correspondence that would lead to an absurd result would
violate principles of British and International law. As the former Chief Justice of Palestine
would later say when the Arab side retained him to review the McMahon-Hussein
correspondence,

[t]o say that when Sir Henry McMahon wrote of the ‘district of Damascus’ he meant the Ottoman Vilayet of Syria is
exactly as though one should be asked to believe that a reference to the district of Maidstone meant the County of Kent.94

Sixth, the ordinary and plain meaning of “district” or wilaya was the “environs,” “vicinity”
or “regions” of each of the four named towns in McMahon’s 24 October 1915 letter, and
thus could not have encompassed the larger geographic area of Palestine.
Seventh, excluding certain areas west of the four named towns “as not purely Arab” cannot
logically have meant Palestine, which (except for Jerusalem) was predominantly Arab at the
time.
Eighth, applying the general exception in favor of French interests may have made sense as
to Lebanon, but not as to Palestine. This was especially so because in June 1915, prior to the
McMahon-Hussein correspondence, Lord Kitchener had recommended southern Syria
(including Palestine) be separated from the area of French influence. Thus, by October
1915 Britain could not have intended the exception in favor of French interests be applied to
Palestine.
Ninth, in any event, France subsequently renounced whatever interests it may have had in
Palestine when it endorsed the Balfour Declaration and subsequently voted in favor of
awarding the Mandate for Palestine to Great Britain.95

British legal interpretation

The British government, initially adamant in its interpretation of McMahon’s 24 October 1915
letter as excluding Palestine, eventually began to harbor certain doubts about the validity of that
interpretation. One early skeptic was the Palin Commission, set up as a Military Court of Inquiry
to examine the causes of the 1920 Nebi Musa riots in Jerusalem. According to the Commission:

The tendency of the evidence is to show that in spite of the fact that nothing had been said about Palestine being included
in the Hedjaz Empire and the fact that the Balfour Declaration had been published in 1917, the early impression left upon
the Arabs generally was that the British were going to set up an independent Arab State which would include Palestine.96

Another early skeptical British official was the famous historian Arnold Toynbee, then serving as
a temporary office clerk in the Political Intelligence Department of the Foreign Office. Toynbee
wrote two memoranda in the fall of 1918, arguing McMahon’s 24 October 1915 letter did not
exclude Palestine.97

Toynbee’s early interpretation of the correspondence, however, represented a minority
viewpoint within the British Government at that time. As noted, the Churchill White Paper,
issued in July 1922, declared Britain’s official position that McMahon’s 24 October 1915 letter
“excluded from its scope, among other territories, the portions of Syria lying to the West of
Damascus. This reservation has always been regarded by His Majesty’s Government as covering



the Vilayet of Beirut and the independent Sanjak of Jerusalem.”98 Thus, according to Churchill
and the British Government, all of Palestine was excluded from the McMahon pledge.99

The Churchill White Paper’s reading of McMahon’s 24 October 1915 letter was based on an
examination of the Arabic version of the correspondence in 1920 by Major Hubert Young of the
Foreign Office, who had previously served in the Arab Bureau in Cairo. According to Major
Young, the Arabic word Wilaya meant the same thing as the Turkish word Vilayet. Although
there was no such thing as the Vilayet of Damascus, Major Young, in a bit of linguistic
gymnastics, argued that because Damascus itself was the capital of the Vilayet of Syria, and
because Palestine lay to the west of the Vilayet of Syria, that meant Palestine had been excluded
from the McMahon pledge.100

Interestingly, the drafters of the Churchill White Paper chose not to rely on Major Young’s
stretched formulation, instead positioning the argument from another angle by focusing on the
location of the Vilayet of Beirut as “a portion of Syria lying to the west of the district of
Damascus.” Because the Vilayet of Beirut encompassed a large portion of Palestine, McMahon’s
pledge therefore must be read as excluding all of Palestine, including the independent Sanjak of
Jerusalem (which lay southwest, but not due west of the “District of Damascus”). Although this
formulation was somewhat more plausible than Major Young’s, it still failed to satisfy the Arab
side, as they claimed it ignored the plain language of McMahon’s 24 October 1915 letter.

The behind-the-scenes activity during the months preceding the issuance of the July 1922
Churchill White Paper helps explain why the British Government was so confident McMahon’s
24 October 1915 letter excluded Palestine. The written exchanges between the Palestine Arab
Delegation and the Colonial Office began on 21 February 1922 with a letter from the Arab
Delegation to the Colonial Secretary, in which the Arabs claimed Palestine had been promised to
them.101 Shuckburgh of the Colonial Office replied to the Arab Delegation on 1 March 1922,
rejecting their claim.102

Nine days later, however, Shuckburgh met with McMahon to make sure the British
Government stood on solid ground. Shuckburgh asked McMahon point-blank whether or not he
had intended to include or exclude Palestine from his 24 October 1915 letter to Hussein.
McMahon said his and the British Government’s intent was to exclude Palestine from the areas
pledged to the Arabs. Shuckburgh asked McMahon to write him a private letter so confirming.
McMahon obliged and sent the following letter to Shuckburgh on 12 March 1922:

My dear Shuckburgh;

With reference to our conversation on Friday (10th), I write you these few lines to place on record the fact that in my letter
of the 24 October 1915 to the Sherif of Mecca, it was my intention to exclude Palestine from independent Arabia, and I
hoped that I had so worded the letter as to make this sufficiently clear for all practical purposes.

My reasons for restricting myself to specific mention of Damascus, Hama, Homs and Aleppo in that connection in my
letter were (1) that these were places to which the Arabs attached vital importance and (2) that there was no place I could
think of at the time of sufficient importance for purposes of definition further South of the above.

It was as fully my intention to exclude Palestine as it was to exclude the more Northern coastal tract of Syria.

I did not make use of the Jordan to define the limits of the Southern area, because I thought it might possible [sic] be
considered desirable at some later stage of negotiations to endeavor to find some more suitable frontier line east of the
Jordan and between that river and the Hedjaz Railway. At that moment moreover very detailed definitions did not seem
called for.



I may mention that I have no recollection of ever having anything from the Sherif of Mecca, by letter or message, to make
me suppose that he did not also understand Palestine to be excluded from independent Arabia.

I trust that I have made my intention clear.

Yours sincerely,

(Signed) A. Henry McMahon103

Shuckburgh forwarded McMahon’s letter the following day to Eric Forbes Adam, First Secretary
at the Foreign Office. Shuckburgh mentioned in his cover note “the vexed question whether
Palestine was or was not excluded from the scope of the McMahon pledge.” Noting McMahon
was “quite clear on the point that the intention was to exclude Palestine,” Shuckburgh expressed
hope the issue would not be raised, “but it is just as well that we should have all the evidence at
our disposal in case we are definitely challenged on the subject.”104

As it happened, the Arab Delegation raised the McMahon-Hussein correspondence in their
very next letter to the Colonial Office only three days later, on 16 March 1922,105 leading to the
Government’s response in the 1 July 1922 Churchill White Paper. The White Paper, however,
made no mention of McMahon’s 12 March 1922 letter to Shuckburgh, which remained
confidential until McMahon himself went public 15 years later.

But the White Paper was not the end of the McMahon-Hussein story from the British
perspective. On 27 March 1923, former Foreign Secretary Grey (now Lord Falladon) commented
in the House of Lords that Britain had made inconsistent promises to the Jews and Arabs during
the War.106 Sir Herbert Samuel, then serving as the High Commissioner in Palestine, asked
Gilbert Clayton, who had served alongside McMahon in Cairo during the McMahon-Hussein
correspondence, whether he could “throw any light” on the issue. Clayton responded with a
memorandum to Samuel dated 12 April 1923.

The Clayton Memorandum to Samuel provides additional evidence supporting the British
legal interpretation that McMahon’s 24 October 1915 letter excluded Palestine from the areas
pledged to the Arabs. Clayton said he was in daily contact with McMahon during their service
together in Cairo. Clayton said he wrote the preliminary drafts of McMahon’s letters to Hussein.
“I can bear out the statement,” said Clayton in his Memorandum to Samuel,

that it was never the intention that Palestine should be included in the general pledge given to the Sherif; the introductory
words of Sir Henry’s letter were thought at the time – perhaps erroneously – clearly to cover that point. It was, I think,
obvious that the peculiar interests involved in Palestine precluded any definite pledges in regard to its future at so early a
stage.107

Several years later, on 24 October 1930, W.J. Childs, a temporary clerk at the Foreign Office,
wrote a lengthy analysis described as “the best and most comprehensive historical survey of the
McMahon-Hussein correspondence to be produced by a British official.”108 Childs concluded
that McMahon’s 24 October 1915 letter had excluded Palestine.

First, Childs noted, McMahon used the word “districts” in his letter to the Sherif because
Farouki himself had used the same word during his meeting with McMahon. Second, the word
“district” should properly have been understood as referring to a broad “administrative area,”
also based on language Farouki used with McMahon in their Cairo meeting. Thus, Childs
argued, it was “beyond question” and “perfectly clear” Farouki intended the word “districts” to
convey the broader geographic equivalent of Vilayets.109 Third, Childs concluded Palestine had



been excluded from the pledge based on both the specific geographic reservation and especially
the general reservation in favor of France.110

Nearly three months before Childs wrote his memo, Dr. Drummond Shiels, the Undersecretary
of State for the Colonies, made the following statement on the floor of the House of Commons
regarding whether the McMahon-Hussein correspondence should be published:

His Majesty’s Government have been impressed by the feeling shown in the House of Commons on various occasions,
and especially in the debate on the Adjournment on the 7th May, with regard to the correspondence which took place in
1915–16 between Sir Henry McMahon and the Sherif Hussein of Mecca. They have, therefore, thought it necessary to re-
examine this correspondence fully in the light of the history of the period and the interpretations which have been put
upon it. There are still valid reasons, entirely unconnected with the question of Palestine, which render it in the highest
degree undesirable in the public interest to publish the correspondence. These reasons may be expected to retain their
force for many years to come. There are not sufficient grounds for holding that by this correspondence His Majesty’s
Government intended to pledge themselves, or did, in fact, pledge themselves, to the inclusion of Palestine in the
projected Arab State. Sir H. McMahon has himself denied that this was his intention. The ambiguous and inconclusive
nature of the correspondence may well, however, have left an impression among those who were aware of the
correspondence that His Majesty’s Government had such an intention.111

As the Arab side continued to press their interpretation over the next few years, including, as we
shall see, before both the Shaw and Peel Commissions, pressure mounted on the British
Government to publish the correspondence and for McMahon to make a public statement
clearing the air about his intentions regarding Palestine.

Portions of the correspondence eventually were made public in the Peel Commission report,112

prompting another round of public debate in Britain. On 20 July 1937, the former British High
Commissioner in Palestine, Sir (now Viscount) Herbert Samuel, gave a speech to the House of
Lords generally praising the Peel Commission Report. Samuel felt, however, the need to add
context to the Report’s criticism of the ambiguity in McMahon’s 24 October 1915 letter.



FIGURE  1.6  Herbert Samuel

(Library of Congress, Prints and Photographs Division).113

During his speech, Samuel read the full text of Clayton’s April 1923 Memorandum, just as
Samuel had done during his secret testimony before the Peel Commission only a few weeks
earlier. Samuel had previously sent a copy of both Clayton’s 1923 Memorandum and Feisal’s
1919 letter to Samuel to the Secretary of the Peel Commission, hoping the Commission would
rely on both documents as proving the British never intended to include Palestine in the
McMahon pledge.114 But the Report contained no mention of the information Samuel had



provided, prompting Samuel to make everything public when he rose to address the House of
Lords:

The Commission say, in their Report: The Arabs understood (before and after the revolt in the Hedjaz) that in the event of
an Allied victory Palestine would be included in the sphere of Arab independence … I can throw some light on this matter
[reads Clayton Memorandum for the record] … At the time of the Versailles Conference the Arabs were represented in
Paris by the Emir Feisal, afterwards King of Iraq, who was head of the Arab Delegation … I had occasion at that time to
have correspondence with Feisal, and in the course of a letter which he wrote to me about another matter into which I
need not enter, he used this language … “The mutual confidence between Dr. Weizmann and myself and the perfect
accord in our point of view has permitted a perfect understanding between us, and will maintain that harmony between us
which is so necessary for the success of our common cause.” That was two years after the Balfour Declaration, and four
years after the McMahon correspondence.115

The next day, 21 July 1937, the Colonial Secretary, William Ormsby-Gore, who had served in
the Arab Bureau in Cairo working for McMahon, made the following statement in the House of
Commons:

I served in 1916 in the Arab Bureau in Cairo on Sir Henry McMahon’s staff, and I wish myself to tesjpgy to the fact that
it never was in the mind of anyone on that staff that Palestine west of the Jordan was in the area within which the British
Government then undertook to further the cause of Arab independence. 116

Two days later, on 23 July 1937, The Times published a letter to the editor from McMahon
himself:117

Sir,

Many references have been made in the Palestine Royal Commission [Peel Commission] Report and in the course of the
recent debates in both Houses of Parliament to the ‘McMahon Pledge,’ especially to that portion of the pledge which
concerns Palestine and of which one interpretation has been claimed by the Jews and another by the Arabs.

It has been suggested to me that continued silence on the part of the giver of the pledge may itself be misunderstood.

I feel, therefore, called upon to make some statement on the subject, but I will confine myself in doing so to the point now
at issue – i.e., whether that portion of Syria now known as Palestine was or was not intended to be included in the
territories in which the independence of the Arabs was guaranteed by my pledge.

I feel it is my duty to state, and I do so definitely and emphatically, that it was not intended by me in giving this pledge to
King Hussein to include Palestine in the area in which Arab independence was promised.

I also had every reason to believe at the time that the fact that Palestine was not included in my pledge was well
understood by King Hussein.

Yours faithfully,

A. Henry McMahon

Ormsby-Gore sent a private letter to McMahon that same day, expressing “cordial thanks” for
McMahon’s letter to the Times. “This authoritative statement by the giver of the famous ‘Pledge’
to King Hussein,” wrote Ormsby-Gore,

is of great value to the Government, and particularly to myself, corroborating as it does all I said in the House on
Wednesday, as to the intention to exclude the country now known as Palestine from the area in which Arab independance
[sic] was to be guaranteed.118

At least one British official, however, disapproved of McMahon’s letter to the Times. George W.
Rendell, the Head of the Eastern Department of the Foreign Office, minuted his reaction three
days later:



This is rather a remarkable letter, and has already been freely quoted. My own impression from reading the [McMahon-
Hussein] correspondence has always been that it is stretching the interpretation of our caveat to the breaking point to say
that we definitely did not include Palestine, and the short answer is that if we did not want to include Palestine we might
have said so in terms, instead of referring vaguely to areas west of Damascus and to extremely shadowy arrangements
with the French, which in any case ceased to be operative shortly afterwards. We have not yet been asked to publish the
McMahon correspondence, and so long as this request is not formally put forward matters must clearly be allowed to rest
where they are. But I shall be surprised if this letter does not lead to a good deal of eventual controversy.119

In January 1939, the Foreign Office prepared a Secret Memorandum for the Secretary of State
for Foreign Affairs, who circulated it among the British Cabinet, entitled “The Juridical Basis of
the Arab Claim to Palestine.” The Memorandum was prepared to assist the British side in the
upcoming Roundtable Conference at St. James’s Palace with Arab and Jewish representatives
regarding Palestine, as it was anticipated the Arabs would again raise the McMahon-Hussein
correspondence.120

The Memorandum describes certain “weak points” in the British legal case for defending its
interpretation of the word “District” in McMahon’s 24 October 1915 letter. The Memorandum
noted “[i]t may be possible to produce arguments designed to explain away some of these
difficulties individually … but it is hardly possible to explain them away collectively.”121

The Memorandum also criticized the general reservation in favor of French interests as having
“little, if any validity,” given Britain felt unconstrained regarding French interests when it issued
the Balfour Declaration.122 The Memorandum summed up by noting “there are points of serious
weakness in the government’s case … the correspondence lacks that self-evident and decisive
clarity which ought to form the basis of international acts.”123

“The best that can be done,” according to the Memorandum, would be for the government to
argue the ambiguous language in McMahon’s 24 October 1915 letter entitled the government to
rely on its own intentions at the time, while acknowledging McMahon’s own statements in his
letters to Shuckburgh and to the Times are “not evidence.”124

Lacy Baggallay of the Foreign Office sent the Memorandum to H.F. Downie at the Colonial
Office for his review before an upcoming series of meetings with the Arabs to discuss the
McMahon-Hussein correspondence. Baggallay commented in his cover letter, “I must say that,
after going into the whole question of the McMahon-Hussein correspondence again, our position
in regard to this correspondence seems to me even weaker than it did before!”125

Downie, however, felt no need to reconsider the Government’s position:

The idea that the fundamental issue whether or not Palestine is to be turned into an Arab state can be decided (or even
seriously affected by) a legal interpretation of the McMahon correspondence is too ridiculous to need refutation … Surely
we need only concerns ourselves with refuting the offensive insinuation (which constitutes the sting of the Arab case) that
HMG has been guilty of bad faith in the matter. On this point there is no reason why we should condescend to argument
with the Arabs. We have always maintained that our intention was to exclude Palestine from the pledges given to the
Sharif.126

Several days later, Baggallay and Beckett from the Foreign Office met with the Lord Chancellor
(Lord Frederic Maugham) to discuss the Memorandum. The Lord Chancellor had seen the
Memorandum and requested the meeting to express his view that “the memorandum did not state
the [legal] case for His Majesty’s government as well as it could be stated.”127 Regarding the
specific reservation in McMahon’s 24 October 1915 letter, the Lord Chancellor noted that while
McMahon’s intent might not be “strictly relevant to any construction of the letter … it was
permissible to take into account the whole of the surrounding circumstances when attempting to



get at the true meaning of the words used.”128

According to the Lord Chancellor, those circumstances included the enormous importance to
Britain and France of the strategically crucial ports of Acre, Haifa, and Jaffa and the extreme
unlikelihood that McMahon would have promised those ports to the Sherif. The Lord Chancellor
also viewed as relevant the even more remote likelihood that McMahon would have ceded the
Holy Sites throughout Palestine to solely Muslim control.

The Lord Chancellor further argued the general reservation in favor of French interests
supported the Government’s position that Palestine had been excluded from the pledge, and “if
the Sherif of Mecca was unaware of the fact that the claims of France extended to Palestine at
that time, the onus lay on him, to make sure of the extent of those claims.”129

Another first-hand recollection, made public in February 1939, came from Colonel C.E.
Vickery, who served as the British Agent at Jeddah to Sherif Hussein (now King of the Hedjaz)
from 1919–20. Vickery described a meeting with King Hussein in 1920, during which they
discussed McMahon’s 24 October 1915 letter. According to Vickery:

I read the letter through very slowly; it was not written in very scholarly Arabic and had no English translation in the
margin, and it was quite evident that Palestine was not included in the proposals to the King. I can say most definitely that
the whole of the King’s demands were centred round Syria, and only round Syria. Time after time he referred to that
vineyard, to the exclusion of any other claim of interest. He stated most emphatically that he did not concern himself at all
with Palestine, and had no desire to have suzerainty over it for himself or for his successors.130

Following the failure of the Arab–Jewish Conference in 1939, the British Government issued the
most famous (or perhaps infamous) of its many Palestine-related White Papers, the so-called
MacDonald White Paper of 1939.131 The White Paper noted the discussions at the conference
regarding the McMahon-Hussein correspondence:

In the recent discussions the Arab delegations have repeated the contention that Palestine was included within the area in
which Sir Henry McMahon, on behalf of the British Government, in October, 1915, undertook to recognise and support
Arab independence. The validity of this claim, based on the terms of the correspondence which passed between Sir Henry
McMahon and the Sharif of Mecca, was thoroughly and carefully investigated by the British and Arab representatives
during the recent conferences in London. Their report, which has been published, states that both the Arab and the British
representatives endeavoured to understand the point of view of the other party but that they were unable to reach
agreement upon an interpretation of the correspondence. There is no need to summarize here the arguments presented by
each side. His Majesty’s Government regret the misunderstandings which have arisen as regards some of the phrases
used. For their part they can only adhere, for the reasons given by their representatives in the Report, to the view that the
whole of Palestine west of Jordan was excluded from Sir Henry McMahon’s pledge, and they therefore cannot agree that
the McMahon correspondence forms a just basis for the claim that Palestine should be converted into an Arab State.132

The British Government feared publishing the correspondence not so much because of the
potential public reaction to McMahon’s 24 October 1915 letter, but more so because of
McMahon’s language in his first letter to the Sherif (20 August 1915), in which McMahon
accepted the Sherif’s demand for British recognition of an Arab Caliphate. The British
Government, and the India Office in particular, were extremely worried about provoking a
backlash among the very large non-Arab Muslim population in India (including present day
Pakistan) if the 20 August letter were ever made public.133

Nevertheless, portions of the correspondence first became public in a series of pro-Palestinian
Arab articles in the Daily Mail, beginning 12 January 1923.134 The British Government resisted
pressure in both Houses of Parliament to come clean and publish the correspondence.
Eventually, after much internal debate, the Peel Commission was allowed to publish excerpts



from the letters,135 and the full correspondence appeared one year later (1938) in George
Antonius’ book The Arab Awakening.136 The British Government finally published an official
version of the correspondence in 1939 in Command Paper 5957.

Legal principles applicable to Arab and British arguments

Notwithstanding the Arab view of the McMahon-Hussein correspondence as constituting a
“treaty,” it clearly was not a Treaty between states, as the Sherif in October 1915 was not the
ruler of a sovereign state.137 But if one accepts the Arab view that a treaty was formed, then it
still becomes necessary to interpret the treaty’s meaning. Given the ambiguous language of the
McMahon-Hussein correspondence, the international law of treaty interpretation provides a
useful framework for assessing the validity of the Arab and British positions regarding whether
McMahon’s and the British Government’s intent was relevant.

Article 31 of the Vienna Convention on the Law of Treaties provides, “A treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose.” Article 31 further states, “A
special meaning shall be given to a term if it is established that the parties so intended.” 138

Article 32 of the Vienna Convention permits resort to “supplementary means of interpretation”
to determine the meaning of a treaty, including the circumstances of the Treaty’s conclusion, to
avoid a result which is “ambiguous or obscure” or “manifestly absurd or unreasonable.”139

The Vienna Convention is based on customary international law, requiring treaties to be
interpreted “according to their reasonable, in contradistinction to their literal, sense.” In the event
of ambiguity, “[i]f two meanings of a provision are admissible according to the text of a treaty,
such meaning is to prevail as the party imposing the stipulation knew at the time to be the
meaning preferred by the party accepting it,” and “if two meanings of a provision are admissible,
that which is least to the advantage of the party for whose benefit the provision was intended in
the treaty should be preferred.”140

Writing a few years prior to the adoption of the Vienna Convention, one commentator noted
the difference between British and International law for interpreting legal documents such as
treaties:

There are no technical rules in international law for the interpretation of treaties; its object can only be to give effect to the
intention of the parties as fully and fairly as possible. But lawyers who are trained in the methods of interpretation applied
by the English courts should bear in mind that English draftsmanship tends to be more detailed than continental, and it
receives, and perhaps demands, more literal interpretation.141

In his advocacy on behalf of the Arab side to the Joint Arab–British Committee in 1939, Michael
McDonnell, the former Chief Justice of Palestine, argued British legal precedents and British law
required the McMahon-Hussein correspondence be interpreted by reference to what he described
as the clear and unambiguous language of the correspondence, without regard to McMahon’s or
the British Government’s intent.142 But customary international law and the Vienna Convention
take a somewhat broader view, emphasizing both the ordinary meaning of the language as well
as the object and purpose of the document, which may need to be interpreted in light of what the
parties intended.

The Permanent Court of Arbitration, adjudicating a dispute between France and the



Netherlands, made the following point regarding the role of intent in interpreting a treaty:

In so far as the text is not sufficiently clear, it is allowable to have recourse to the intention of the parties concerned. If, in
this case, the intentions are clear and unanimous, they must prevail over every other possible interpretation. If, on the
contrary, they diverge or are not clear, that meaning must be sought which, within the context [dans le cadre du texte],
best gives either a reasonable solution of the controversy, or the impression which the offer of the party which took the
initiative must reasonably and in good faith have made on the mind of the other party.143

The Arab side would argue, based on the above legal principles, and whether British or
international law were applied, the phrase “lying to the west of the Districts of Damascus, Homs,
Hama and Aleppo” was not ambiguous and should be interpreted literally to mean only Lebanon,
but not Palestine was excluded from the pledge. But even if the phrase were deemed ambiguous,
the Arab side would argue the ambiguity should be construed against the British drafters of the
24 October 1915 letter and resolved in favor of the Sherif.

The British, on the other hand, would argue the phrase was not ambiguous, because both they
and the Sherif knew and intended that the sole purpose of the 24 October 1915 letter was to
reassure the Sherif that the four Syrian towns would be included in the future Arab state. The
entire correspondence, the British would argue, had nothing to do with Palestine.

Shuckburgh best described the McMahon-Hussein correspondence as “troublesome.”144

Perhaps the most honest assessment from the British side came from the Peel Commission,
which found “[i]t was in the highest degree unfortunate that, in the exigencies of war, the British
Government was unable to make their intention clear to the Sherif.”145

The McMahon-Hussein correspondence continues to provoke controversy to this day, and
continues to form the foundation of Arab legal arguments against the legitimacy of the Balfour
Declaration and the Mandate. We will see in Chapters 3 and 5 how the Arabs and Jews litigated
the correspondence before both the Shaw and Peel Commissions.146

Subsequent developments

Following the McMahon-Hussein correspondence, Britain and its allies concluded a series of
agreements during and after World War I, setting the stage for British rule in Palestine for more
than two decades. Key to those agreements was Britain’s 2 November 1917 statement in the
Balfour Declaration that it viewed “with favour the establishment in Palestine of a national home
for the Jewish people,” along with its corollary commitment in the same Declaration that
“nothing shall be done which may prejudice the civil and religious rights of existing non-Jewish
communities in Palestine.”147

The Balfour Declaration was later incorporated into the San Remo Resolutions, the Treaty of
Sevres, and ultimately the Mandate for Palestine, vesting it with legal status, at least according to
the Jewish side.

In later legal proceedings before the Shaw and Lofgren Commissions, and in testimony before
the Peel Commission, the parties spent enormous amounts of time and effort arguing over the
meaning of the Balfour Declaration and the Mandate for Palestine. The key Arab legal argument
(among many others, as we shall see) was that both the Balfour Declaration and the ensuing
Mandate for Palestine were null and void because they conflicted with Britain’s pre-existing
pledge of Palestine to the Arabs and with various provisions of the Covenant of the League of
Nations.



In the meantime, the British and French began meeting secretly during the ongoing McMahon-
Hussein correspondence to strike a deal carving up the anticipated post-war Middle East between
them. Those negotiations culminated in the Sykes-Picot Agreement of 1916.

The Sykes-Picot Agreement

In November 1915, only one month after McMahon’s key letter to the Sherif, the British
Government opened discussions with the French Government regarding the post-War fate of the
Middle East.148 By the spring of 1916, the British and French governments had concluded a
secret wartime agreement dividing the Middle East into British, French and Russian spheres of
influence, assuming eventual victory over the Ottoman Empire. Negotiated by Sir Mark Sykes
for Britain and François Georges-Picot for France, the agreement was memorialized in a letter
dated 16 May 1916 from British Foreign Secretary Sir Edward Grey to French Foreign Minister
Paul Cambot.149 The following map was attached to the letter and signed by both Sykes and
Picot in the lower right-hand corner:



MAP  1.2  Sykes-Picot Agreement

(Wikipedia).150

In the areas marked “A” and “B,” France and Britain agreed to recognize “an independent
Arab state or confederation of states under the suzerainty of an Arab chief.” France and Britain
would retain “direct or indirect administration or control as they desire” in Areas A (France) and
B (Britain). In the Blue Area (France) and Red Area (Britain) the parties were free to “establish
such direct or indirect administration or control as they desire,” but without recognizing Arab
independence in those areas. Most of what eventually became mandatory Palestine (the yellow
area) was designated for control by an “international administration, the form of which is to be
decided upon after consultation with Russia,” and subsequently in consultation with other British
and French allies, as well as Sherif Hussein.151

The Sykes-Picot Agreement remained secret until the Bolsheviks discovered it and published
it in November 1917, shortly after the Balfour Declaration had been issued.152

Did the Sykes-Picot Agreement conflict with the McMahon pledge? In certain respects it
undermined the concept of Arab “independence” in the territories covered by the McMahon
pledge, setting aside for the moment whether Palestine was or was not included in those
territories.153 Not surprisingly, the Arabs came to view the Sykes-Picot Agreement, signed less
than seven months after McMahon’s 24 October 1915 letter to the Sherif, as a “breach of
faith.”154

Indeed, the very notion of dividing those territories into British and French spheres of
influence and control could not be squared with McMahon’s prior promise of independence,
unless, as some have argued, McMahon meant a very limited and constrained version of
“independence.” If that were the case, then the Sykes-Picot Agreement could be regarded as
perfectly consistent with McMahon’s promises to the Sherif:

The dominant theme in the [McMahon-Hussein] correspondence is “Arab independence.” This loosely used phrase
caused much misunderstanding. What did it mean? … [I]t would be fair to deduce that apart from the Holy Places, Britain
(as well as the Allied governments) was not pledged to the establishment of an independent Arab state or confederation of



states. It was up to the Arabs themselves to make good their aspirations to independence. But as there was no likelihood
of their being able to stand on their own feet, it was natural for the British and French governments to fill the vacuum and
assume the role of “protectors” [citing Sykes-Picot Agreement] … It was to make the creation of an Arab entity possible,
as well as harmonize it with their own legitimate interests in the region, that the British and French governments
concluded the Sykes-Picot Agreement. Although this document became notorious in ensuing years, there was nothing in it
that was inconsistent with McMahon’s pledge.155

Whether or not one agrees with this assessment, three other aspects of the Sykes-Picot
Agreement were consistent with McMahon’s 24 October 1915 letter to Hussein.

First, Britain included language in the introductory portion of the Sykes-Picot Agreement
making clear the Arabs were to “obtain” the towns of Damascus, Homs, Hama, and Aleppo.156

Second, the treatment of most of Palestine as an international zone supports the notion that
France had strong interests there,157 and therefore Palestine was one of the areas where Britain
was not free to act “without detriment to the interests of her ally France.”158 This of course lends
support to the British argument that Palestine was covered by the general exclusion in favor of
French interests in McMahon’s 24 October 1915 letter to Hussein.159

Third, as noted, the Sykes-Picot Agreement provided the Sherif would be consulted regarding
the future of Palestine, just as McMahon’s 24 October 1915 letter said Britain would guarantee
the Holy Places. To the extent the reference to “Holy Places” meant not just Mecca and Medina
but also the Muslim Holy Places in Jerusalem, then it would have made sense to include the
Sherif in discussions about the future governance of Palestine in general and Jerusalem in
particular.160

Notably, the Sykes-Picot Agreement contained no corollary provision permitting Jewish
involvement in consultations regarding Palestine’s future governance. Did the absence of such a
provision mean Sykes understood McMahon indeed had promised Palestine to the Arabs? No
reference has been found to any subsequent Arab legal arguments to that effect. In any event,
from the Jewish perspective the Balfour Declaration more than made up for the omission of any
Jewish role in the Sykes-Picot Agreement.

The Balfour Declaration

The Balfour Declaration represents the first time any major world power formally endorsed the
concept of a Jewish national home in Palestine. The “Declaration” was actually a 67-word letter
from British Foreign Secretary Arthur J. Balfour to Lord Lionel Walter Rothschild, dated 2
November 1917. Balfour sent the letter following the British Cabinet’s approval and with the
support of U.S. President Woodrow Wilson.

Background

Arthur Balfour was a member of the Conservative Party and had previously served as Prime
Minister of Britain from July 1902 to December 1905. Lord Rothschild was the heir to the
British branch of the Rothschild family and had announced his support for the Zionist cause in a
letter to The Times on 28 May 1917.161



FIGURE  1.7  Lord Balfour

(Library of Congress, Prints and Photographs Division).162

Zionism was not a new phenomenon in Britain in 1917. Throughout the 1800s, British
evangelical Christians supported the return of the Jews to the Holy Land as a necessary precursor
to fulfill the prophesized second coming of Christ.163 Britain also had key strategic and
economic interests in Palestine as a sea/land bridge linking Europe and North Africa with India
and the Far East.164 A secret memorandum written by the General Staff of the War Office in
1918 provides a post-hoc window into the British government’s politico-strategic calculus,



explaining that

the creation of a buffer Jewish state in Palestine, though … weak in itself, is strategically desirable for Great Britain so
long as it can be created without disturbing Mohammedan sentiment and is not controlled by a power which is potentially
hostile to [Britain].165

The Zionist leadership, based in London, focused during 1915–1917 on convincing the British
Government to announce public support for establishing a Jewish Homeland in Palestine. The
Zionists knew they would have to convince several key British Ministers who were highly
skeptical of the idea of a Jewish homeland in Palestine. Chaim Weizmann met repeatedly with
high-ranking British officials, lobbying for support for the Zionist cause.166

Interestingly, according to a secret history of the negotiations leading to the Balfour
Declaration written several years later for the Cabinet, Weizmann (similar to what Farouki had
done with Clayton, McMahon and Sykes in 1915) told the British government the Germans had
reached out to the Jews to “drive a wedge into the Zionist organization, to influence Jewish
opinion, especially in America and Russia, and to utilize it in the interests of German propaganda
against the Entente.”167 Weizmann urged the British government to issue a statement in support
of Zionist aims to counter the German initiative. The British Government, in turn, needed to
secure Jewish support, especially in the United States and Russia, for a war effort that was
foundering throughout most of 1917.168

But the Zionists also encountered severe opposition from several prominent members of the
Jewish Community in Britain. For example, Sir Edwin Montagu, a member of the British
Cabinet, strongly opposed the proposed declaration, denying the Jews had any special claim to
Palestine and expressing concerns about how the declaration would impact Jews who chose to
stay in their adopted countries rather than emigrate to Palestine.169

L.L. Cohen, Chairman of the Jewish Board of Guardians, expressed concern that Jews
throughout Europe, especially in Russia and Romania, would suffer increased anti-Semitism and
persecution as a backlash against any British pledge of support for a Jewish homeland in
Palestine. He said “[t]he establishment of a ‘national home for the Jewish race’ in Palestine,
presupposes that the Jews are a nation, which I deny …”170

Sir Philip Magnus, a Jewish Member of Parliament, did not mince words in decrying the
concept of a Jewish National Home in Palestine. Magnus proclaimed, “I do not gather that I am
expected to distinguish my views as a Jew from those I hold as a British subject.” He criticized
“Zionist agitation,” saying “I cannot agree that the Jews regard themselves as a nation.” Magnus
would only be willing to support “the establishment in Palestine of a centre of Jewish culture.”171

On 19 June 1917, Weizmann and Lord Rothschild met with Balfour to discuss their request for
a public endorsement of Zionism by the British Government. In July 1917, Weizmann sent
Balfour a draft declaration. During the following months other British government officials and
British Jews weighed in with comments and changes to the various drafts. Weizmann
unsuccessfully pushed for the Declaration to use the term “re-establishment” rather than the mere
“establishment” of a National Home for the Jewish people in Palestine: “By this small alteration
the historical connection with the ancient tradition would be indicated and the whole matter put
in its true light.”172

U.S. President Woodrow Wilson endorsed the declaration on 6 October 1917.173 The British
War Cabinet met on 31 October 1917 to consider the Declaration. According to the minutes of



that meeting, Lord Balfour began by saying “that everyone was now agreed that, from a purely
diplomatic and political point of view, it was desirable that some declaration favourable to the
aspirations of the Jewish nationalists should now be made.”174 Lord Curzon (who was to replace
Balfour as Foreign Secretary two years later) observed, “some expression of sympathy with
Jewish aspirations would be a valuable adjunct to [British] propaganda …”175

The War Cabinet approved the declaration, and Lord Balfour sent his letter to Lord Rothschild
three days later containing the famous Declaration:

His Majesty’s Government view with favour the establishment in Palestine of a national home for the Jewish people, and
will use their best endeavors to facilitate the achievement of this object, it being clearly understood that nothing shall be
done which may prejudice the civil and religious rights of existing non-Jewish communities in Palestine, or the rights and
political status enjoyed by Jews in any other country.176



FIGURE  1.8  The Balfour Declaration

(Zoltan Kluger, Israel Government Press Office).177

General Jan Smuts, a member of the War Cabinet who favored the Balfour Declaration,
recounted the events surrounding the Balfour Declaration in a January 1930 speech in New
York:



As we were involved in the darkest hours of history, our thoughts turned to the Jewish people, and we made a vow, one of
the greatest vows in history, and it shall be kept. The document [the Balfour Declaration] was a very brief one, but very
carefully considered. I remember that those of us who labored on the great formula took our time about it, we elaborated
on it, advised on it, went over it …178

The Peel Commission, writing 20 years later, proclaimed the Balfour Declaration a key strategic
contributor to the Allied victory in World War I and Arab independence from the Turks:

The fact that the Balfour Declaration was issued in 1917 in order to enlist Jewish support for the Allies and the fact that
this support was forthcoming are not sufficiently appreciated in Palestine. The Arabs do not appear to realise in the first
place that the present position of the Arab world as a whole is mainly due to the great sacrifices made by the Allied and
Associated Powers in the War, and secondly, that, in so far as the Balfour Declaration helped to bring about the Allies’
victory, it helped to bring about the emancipation of all the Arab countries from Turkish rule. If the Turks and their
German allies had won the War, it is improbable that all the Arab countries, except Palestine, would now have become or
be about to become independent States.179

Reactions and legal interpretations

The wording of the Balfour Declaration was a model of ambiguity and compromise, much like
McMahon’s 24 October 1915 letter to Hussein. As one historian has noted, “[t]he precise
meaning of the Balfour Declaration was not known to anyone and it is doubtful if its formulators
knew themselves exactly what they had declared. This lack of clarity left much room for
interpretation.”180

At least six issues emerge on even a cursory first reading of the Declaration.
First, what was meant by the word “Palestine?” Palestine, as we have seen, was not a

recognized political entity at that time and had no recognized borders. As of 2 November 1917 it
was still part of the Ottoman Empire.

Second, what did Balfour mean by “in Palestine?” In all of Palestine? Or only part of
Palestine?181 If so, which part or parts? Interestingly, documents from the time show the Zionists
realized they would not end up with all of what was then considered “Palestine,” namely both
Cisjordan (modern day Israel, the West Bank and Gaza) and Transjordan (modern day Jordan),
but were hoping to win the cultivable land on both the west and east banks of the Jordan River.

Third, what did the term “National Home” mean? An independent country or nation-state? Or
something less, such as an entity under Zionist suzerainty with British protection/tutelage, along
the same lines as the Arab territories designated as Areas A and B in the Sykes-Picot
Agreement? Or perhaps something even less, such as a semi-autonomous region within a larger
state under Arab or British (or dual Arab–British) dominion? In an October 1917 memorandum
for the War Cabinet, Lord Curzon said the Jews merely viewed “the ideal of a Jewish state” in
Palestine as a “distant goal.”182 The Peel Commission said the language was “the outcome of a
compromise between those Ministers who contemplated the ultimate establishment of a Jewish
State and those who did not.”183

Fourth, what was meant by the word “establishment?” Weizmann had pushed for the word
“re-establishment,” to indicate Palestine already belonged to the Jews, and they were simply
returning to reclaim what was rightfully theirs.184 But the British chose “establishment” over “re-
establishment,” preferring diplomatic vagueness to the more far-reaching and definitive
formulation Weizmann and the Zionists wanted.

Fifth, what was meant by the phrase “existing non-Jewish communities in Palestine?” Why



was the word “Arabs” omitted? Why was no mention made of Arab political rights, such as the
right to a separate homeland, perhaps somewhere else “in Palestine?” Did the drafters intend the
Jews eventually would become the majority in Palestine, leaving the existing communities as a
protected but relatively powerless minority? Moreover, unlike the affirmative obligation the
British undertook, to “use their best endeavors to facilitate the achievement” of a Jewish National
Home in Palestine, why did the Declaration not include any parallel, affirmative obligation on
behalf of the existing non-Jewish communities, other than the passive obligation not to prejudice
the Arabs’ civil and religious rights?

Sixth, on what legal basis did Britain issue the Balfour Declaration, given Palestine belonged
to the Ottoman Empire as of November 1917, and Britain arguably had already committed
Palestine to the Arabs in the McMahon-Hussein correspondence?

All these issues were the subject of extensive testimony before the Shaw and Peel
Commissions, as we shall see.

Initially, the Zionists were somewhat disappointed with the final version of the Balfour
Declaration. Weizmann reacted less than favorably, noting, “I did not like the boy at first. He
was not the one I expected.”185 But Weizmann and the Zionists quickly came around, realizing
they had won an enormous triumph.

Reaction among British and American Jews was mostly positive.186 On 24 June 1919, U.S.
Supreme Court Justice Louis Brandeis and future Supreme Court Justice Felix Frankfurter
traveled to Paris to meet Lord Balfour. According to Frankfurter’s minutes of the meeting, “No
statesman could have been more sympathetic than Mr. Balfour was with the underlying
philosophy and aims of Zionism.”187 The French and Italian Governments both endorsed the
Balfour Declaration publicly during the first half of 1918.188 Japan offered its endorsement in
January 1919.189

Even Feisal’s initial reaction to the Balfour Declaration was positive, but as noted above, by
1920 his opinion had changed dramatically.

Not long after the issuance of the Balfour Declaration, some British officials seemed uneasy
with the government’s endorsement of Zionism, just as some British officials had developed
second thoughts about whether Palestine had been excluded from the McMahon pledge. Several
months after the Declaration was issued, a Lieutenant Colonel assigned to the General Staff of
the British War office wrote a secret memorandum in which he candidly discussed how Britain
had made “divergent commitments” to the French, the Arabs and the Jews.190

The memorandum said the Balfour Declaration “appears to have been made without other
parties immediately concerned having been sufficiently consulted.” The memorandum then
discussed those other parties, starting with the French, who it described as “quite intransigent,”
and the Arabs, who are, “as they always will be, jealous of each other and at each other’s
throats.”191 The memorandum concluded by suggesting Zionism should no longer be relevant,
and the Jews and Arabs in Palestine should learn to coexist under British rule.

Another British official, Lord Lloyd, made a similar comment 20 years later, telling Ben
Gurion in October 1938 that Britain “gave the Arabs and the Jews conflicting promises. We sold
the same horse twice.”192

The United States also seemed to harbor second thoughts. Even though President Woodrow
Wilson initially supported the Balfour Declaration, several months later he appointed a
Commission, known as the “King-Crane Commission,” to visit Palestine and report its findings.



After traveling through Palestine and becoming concerned about the impact of Zionism on the
local Arab population, the Commission published a report on 28 August 1919 criticizing what it
called the “extreme Zionist program” and urging the “project for making Palestine a distinctly
Jewish commonwealth should be given up.”193

Codifying Balfour: Versailles, Covenant of the League, San Remo, and
Sevres

Treaty of Versailles and the Covenant of the League of Nations

Following the end of World War I, the Treaty of Versailles, including the Covenant of the
League of Nations (Part I of the Treaty itself) was signed on 28 June 1919, and the League of
Nations established 10 January 1920. Article 20 of the Covenant provided:

The Members of the League severally agree that this Covenant is accepted as abrogating all obligations or understandings
inter se which are inconsistent with the terms thereof, and solemnly undertake that they will not hereafter enter into any
engagements inconsistent with the terms thereof.

In case any Member of the League shall, before becoming a Member of the League, have undertaken any obligations
inconsistent with the terms of this Covenant, it shall be the duty of such Member to take immediate steps to procure its
release from such obligations.194

Article 22 of the Covenant provided for creating various Mandates around the world to
administer former Ottoman and German territories and colonies “as a sacred trust of civilization”
which had ceased to be under the sovereignty of the nations who had governed them before
World War I.195 Paragraph 4 of Article 22 specifically addressed the Middle East, as follows:

Certain communities formerly belonging to the Turkish Empire have reached a stage of development where their
existence as independent nations can be provisionally recognized subject to the rendering of administrative advice and
assistance by a Mandatory until such time as they are able to stand alone.

As we will see, one of the principal Arab legal arguments against the Balfour Declaration
concerned the alleged conflict between the Balfour Declaration and Article 22. The Jewish
People, to whom the Balfour Declaration had promised a National Home in Palestine, were not a
“communit[y] formerly belonging to the Turkish Empire,” and thus had no rights under Article
22 to eventual self-determination in any former Turkish areas, including Palestine. Thus,
according to the Arab legal argument, because Article 20 abrogated all existing obligations or
undertakings inconsistent with the Covenant, the Balfour Declaration must be deemed to have
been nullified because it conflicted with Article 22.196

The prominent Arab lawyer Auni Bey Abdul Hadi (about whom we shall hear much more in
Chapters 3 through 5) summarized the Arab legal argument on this point in a 1932 article,
written after he had participated as both a lawyer and witness in the Shaw and Lofgren
Commission hearings:

The truth is that European diplomacy deceived the Arabs on three different occasions. In the first instance the Arabs were
promised independence if they would join the Allies in their attack on the Turks. And when the Turks were defeated
through the cooperation of the Arabs their reward was Article 22 of the Covenant of the League of Nations, placing
portions of former Turkish Territory under a Mandate, which was anything but the promised liberty and independence.
Not content with this blow, the Allies inflicted a foreign government [Britain] which has shattered all Arab hopes of
independence. As a coup de grace, the Allies devised the obnoxious “Balfour Declaration” which is in utter disregard of



Article 22 and, if continued to be carried out, will wipe out the Arab nationality in Palestine and replace it by the national
home for the Jews.197

San Remo Conference

Three months following the establishment of the League of Nations, at the San Remo
Conference on 25 April 1920, the Principal Allied Powers (Britain, France, Italy, and Japan)
issued a Resolution representing the first official international adoption of the Balfour
Declaration:

The High Contracting Parties agree to entrust, by application of the provisions of Article 22, the administration of
Palestine, within such boundaries as may be determined by the Principal Allied Powers, to a Mandatory, to be selected by
the said Powers. The Mandatory will be responsible for putting into effect the [Balfour] declaration originally made on
November 2, 1917, by the British Government, and adopted by the other Allied Powers, in favour of the establishment in
Palestine of a national home for the Jewish people, it being clearly understood that nothing shall be done which may
prejudice the civil and religious rights of existing non-Jewish communities in Palestine, or the rights and political status
enjoyed by Jews in any other country.198

This international recognition and acceptance of the Balfour Declaration represented the first
step in rendering the Declaration part of international law.199

Treaty of Sevres

Less than four months later, on 10 August 1920, the Treaty of Sevres was adopted (but annulled
three years later after Turkey refused to sign), essentially converting the San Remo Resolution
into an international Treaty. Article 95 of the Treaty provided as follows:

The High Contracting Parties agree to entrust, by application of the provisions of Article 22, the administration of
Palestine, within such boundaries as may be determined by the Principal Allied Powers, to a Mandatory to be selected by
the said Powers. The Mandatory will be responsible for putting into effect the declaration originally made on November
2, 1917, by the British Government, and adopted by the other Allied Powers, in favour of the establishment in Palestine of
a national home for the Jewish people, it being clearly understood that nothing shall be done which may prejudice the
civil and religious rights of existing non-Jewish communities in Palestine, or the rights and political status enjoyed by
Jews in any other country.

The Mandatory undertakes to appoint as soon as possible a special Commission to study and regulate all questions and
claims relating to the different religious communities. In the composition of this Commission the religious interests
concerned will be taken into account. The Chairman of the Commission will be appointed by the Council of the League of
Nations.”200

Article 129 of the Treaty provided that

Jews of other than Turkish nationality who are habitually resident, on the coming into force of the present Treaty, within
the boundaries of Palestine, as determined in accordance with Article 95 will ipso facto become citizens of Palestine to
the exclusion of any other nationality.201

The Palestine Mandate

Britain maintained military rule in Palestine from December 1917 through 1 July 1920, when a
civilian government was established in its place.202 On 24 July 1922, the Council of the League
of Nations voted to designate Palestine as a Mandate and to appoint Britain as the Mandatory.203

Turkey signed the Treaty of Lausanne on 24 July 1923, officially ending World War I and



formally renouncing its territorial claims to Palestine.204 The British Mandate officially took
effect two months later, on 29 September 1923.

The Preamble to the Mandate also incorporated and expanded upon the Balfour declaration:

Whereas the Principal Allied Powers have also agreed that the Mandatory should be responsible for putting into effect the
[Balfour] declaration originally made on November 2, 1917, by the Government of His Britannic Majesty, and adopted by
the said Powers, in favour of the establishment in Palestine of a national home for the Jewish people, it being clearly
understood that nothing should be done which might prejudice the civil and religious rights of existing non-Jewish
communities in Palestine, or the rights and political status enjoyed by Jews in any other country … 205

The incorporation of the Balfour Declaration in the Mandate, following the codifications of the
Balfour Declaration at San Remo and Sevres, established the Balfour Declaration as part of
customary international law.206 One of the Members of the Permanent Mandates Commission of
the League of Nations, D.F.W. Van Rees of the Netherlands, noted several years later, “the
Balfour Declaration, especially confirmed by the [M]andate for Palestine … accorded to the
Jews a special legal position and special legal conditions.”207

This point was also made clear in another paragraph of the Preamble, noting “recognition has
thereby been given to the historical connection of the Jewish people with Palestine and to the
grounds for reconstituting their national home in that country.”208 Weizmann had finally
obtained his long-desired concept of “re-establishment,” adding further weight and legitimacy to
the Jewish claim to Palestine.

Key provisions of the Mandate

The most important provisions of the Mandate were as follows:209

Article 2:

The Mandatory shall be responsible for placing the country under such political, administrative and economic conditions
as will secure the establishment of the Jewish national home, as laid down in the preamble, and the development of self-
governing institutions, and also for safeguarding the civil and religious rights of all the inhabitants of Palestine,
irrespective of race and religion.

Article 4:

An appropriate Jewish agency shall be recognised as a public body for the purpose of advising and co-operating with the
Administration of Palestine in such economic, social and other matters as may affect the establishment of the Jewish
national home and the interests of the Jewish population in Palestine, and, subject always to the control of the
Administration to assist and take part in the development of the country.

The Zionist organization, so long as its organization and constitution are in the opinion of the Mandatory appropriate,
shall be recognised as such agency. It shall take steps in consultation with His Britannic Majesty’s Government to secure
the co-operation of all Jews who are willing to assist in the establishment of the Jewish national home.

Article 6:

The Administration of Palestine, while ensuring that the rights and position of other sections of the population are not
prejudiced, shall facilitate Jewish immigration under suitable conditions and shall encourage, in co-operation with the
Jewish agency referred to in Article 4, close settlement by Jews on the land, including State lands and waste lands not
required for public purposes.

Article 9:

 Respect for the personal status of the various peoples and communities and for their religious interests shall be fully



guaranteed. In particular, the control and administration of Wakfs shall be exercised in accordance with religious law and
the dispositions of the founders. [Emphasis added]

Article 13:

All responsibility in connection with the Holy Places and religious buildings or sites in Palestine, including that of
preserving existing rights and of securing free access to the Holy Places, religious buildings and sites and the free
exercise of worship, while ensuring the requirements of public order and decorum, is assumed by the Mandatory, who
shall be responsible solely to the League of Nations in all matters connected herewith, provided that nothing in this article
shall prevent the Mandatory from entering into such arrangements as he may deem reasonable with the Administration for
the purpose of carrying the provisions of this article into effect; and provided also that nothing in this mandate shall be
construed as conferring upon the Mandatory authority to interfere with the fabric or the management of purely Moslem
sacred shrines, the immunities of which are guaranteed. [Emphasis added]

Article 14:

A special commission shall be appointed by the Mandatory to study, define and determine the rights and claims in
connection with the Holy Places and the rights and claims relating to the different religious communities in Palestine. The
method of nomination, the composition and the functions of this Commission shall be submitted to the Council of the
League for its approval, and the Commission shall not be appointed or enter upon its functions without the approval of the
Council.210

Article 15:

The Mandatory shall see that complete freedom of conscience and the free exercise of all forms of worship, subject only
to the maintenance of public order and morals, are ensured to all. No discrimination of any kind shall be made between
the inhabitants of Palestine on the ground of race, religion or language. No person shall be excluded from Palestine on the
sole ground of his religious belief … 

Article 16:

The Mandatory shall be responsible for exercising such supervision over religious or eleemosynary bodies of all faiths in
Palestine as may be required for the maintenance of public order and good government. Subject to such supervision, no
measures shall be taken in Palestine to obstruct or interfere with the enterprise of such bodies or to discriminate against
any representative or member of them on the ground of his religion or nationality.

Article 22:

English, Arabic and Hebrew shall be the official languages of Palestine. Any statement or inscription in Arabic on stamps
or money in Palestine shall be repeated in Hebrew and any statement or inscription in Hebrew shall be repeated in Arabic.

Early legal arguments regarding the Mandate

As we will see, many of these key provisions were the subject of extensive testimony and legal
argument before the Shaw Commission, the Lofgren Commission, and especially the Peel
Commission. But even before those Commissions were formed, the parties – continuing their
previous practice of using the Ottoman Petition procedure – once again turned to the law to gain
the upper hand in the emerging political conflict, initially challenging the manner in which
Britain was implementing the Mandate.

The Palestine Arab Delegation made many of these early arguments in a letter to Prime
Minister David Lloyd George on 22 January 1922, protesting the provisions of the draft Mandate
prior to its promulgation. The letter requested a plebiscite, an elected national government based
on majority rule, abandonment of a National Home for the Jews in Palestine, and that Palestine
“not be separated from her Arab neighbouring sister states.”211



In later years the Arabs would lodge additional legal arguments against the Mandate. One of
the more interesting arguments was that under the Covenant of the League of Nations, Palestine,
like the other Arab Mandates (Syria/Lebanon, Iraq, and Transjordan) was supposed to have been
treated as a “Class A” mandate. “Class A” status applied to those formerly Ottoman-controlled
territories that, pursuant to Article 22 of the Covenant, had “reached a stage of development
where their existence as independent nations can be provisionally recognized subject to the
rendering of administrative advice and assistance by a Mandatory until such time as they can
stand alone.”212

Instead, however, because of the Balfour Declaration and the reference to it in Article 2 of the
Covenant of the League of Nations, Britain had ended up treating Palestine as a “Class B”
mandate (like the territories in West and Central Africa), where “the Mandatory must be
responsible for the administration of the territory under conditions which will guarantee freedom
of conscience and religion.”213 This inconsistency between treating Palestine as a de facto Class
B mandate instead of a de jure Class A mandate should have been resolved, according to the
Arab argument, by treating Article 22 of the Covenant as equivalent to a “charter,” and the
Mandate as merely the “by-laws” implementing the charter. In this case, the “by-laws” conflicted
with the “charter” and thus should be invalidated.214

We will examine this and other Arab legal challenges to the Mandate in Chapters 3 and 5.

Early Mandate-related litigation

During the early years of the Mandate, the Arabs and Jews of Palestine continued their custom
and practice of invoking the law and the legal process to gain leverage against each other,
including by asking the local courts to interpret various provisions of the Mandate in their
favor.215

The Mandate-related litigation can be traced to 1922, when the newly installed British High
Commissioner in Palestine, Sir Herbert Samuel, issued a Public Notice under Article 22 of the
Mandate, permitting telegrams to be sent in any of the three official languages of Palestine
(including Hebrew), “but, if in Hebrew, they must be written in Latin characters, it not being
practicable for the Post Office to transmit telegrams in Hebrew characters.”216

Several years later, Dr. Moshe Lehrer, a Jewish Palestinian, petitioned the Supreme Court of
Palestine (sitting as the High Court of Justice) to require the Postmaster General to transmit
telegrams in Hebrew characters. Dr. Lehrer argued the High Commissioner’s order to the
contrary conflicted with Article 22 of the Mandate. The Court denied the petition, holding “[a]
message in Hebrew does not cease to be in Hebrew because it is rendered in Latin characters,
any more than a message in English ceases to be in English because it is rendered in Morse
Code.”217

Another early lawsuit involved a challenge to the way in which the Hebrew name for
“Palestine” was used on postage stamps. The litigation began even before the Mandate took
effect, based on a 1920 discussion at the High Commissioner’s Advisory Council about the
proper way to idenjpgy the country’s name on postage stamps. The English and Arabic
renderings for “Palestine” were not controversial, but a debate erupted over the Hebrew name.
The Arabs wanted the Hebrew version to be a simple transliteration of the word “Palestine,”
while the Jews argued for Eretz Israel (“Land of Israel”). The High Commissioner eventually



decided on “Palestine E.I.” as a compromise.
Five years later a prominent Palestinian Arab, Jamal Effendi-Husseini, challenged the High

Commissioner’s decision in court, arguing it conflicted with the subsequently promulgated
provisions of Article 22 of the Mandate, because the Hebrew description was not the same (did
not “repeat,” as required by Article 22 of the Mandate) the Arabic and English descriptions. The
well-known Arab lawyer Auni Bey Abdul Hadi, one of the Sherif’s two representatives at
Versailles and who we will encounter much more extensively in our examination of the Shaw,
Lofgren, and Peel Commissions, represented the plainjpgf. The court summarized Auni Bey’s
argument as follows:

[T]he Petitioner says he is an Arab and that he together with persons of his race complain that they cannot exercise the
legal right of sending letters by post without purchasing and using a document in which their country is described as the
land of Israel, that this is an offence to the Arabs including the Petitioner and a moral injury for which the High Court
ought to find a remedy.218

Auni Bey argued the correct name for the country should have been “Southern Syria,” and that
“Palestine” was “not an Arab word” and was in fact part of Syria. Nevertheless, his client was
willing to accept the word “Palestine” as the official country name on postage stamps, so long as
the Hebrew version said the same thing.

During his testimony years later before the Peel Commission, Auni Bey explained why he had
filed the case:

I brought an action before the High Court in Palestine on the ground that the words Eretz Israel were inscribed on the
stamps and applied for the cancellation of all the stamps which had that inscription because I must buy stamps for my
letters and I refuse to touch anything upon which the inscription appears Eretz Israel … I prefer that Arabic should be the
only official language.219

Although many of the legal arguments Auni Bey developed and argued on behalf of the Arab
side during the 1920s and 1930s formed the basis for many of the key Palestinian legal positions
to the present day, it is highly doubtful any Palestinian today would argue the proper name for
Palestine is “Southern Syria” and that “Palestine” is not a real Arab word. We will also see
examples of Jewish legal arguments at the time that similarly would never be made in the present
day.

In any event, the court dismissed the petition on a legal technicality, holding the Mandate had
the force of a treaty obligation between the British Government and the League of Nations, and
was not itself incorporated into the law of Palestine. Therefore, the Palestine courts lacked
jurisdiction to enforce it. 220

In another important early legal test of the Mandate, a group of Arab villagers from Urtas, a
small village near Bethlehem, filed a lawsuit in 1925 against the Mandatory Government,
challenging a local ordinance permitting the diversion of water from their spring to Jerusalem
during a severe drought. Although the villagers received full compensation for their diverted
water, they argued the ordinance discriminated against them, in violation of Britain’s obligation
to “safeguard[] the civil and religious rights of all the inhabitants of Palestine, irrespective of
race and religion” under Article 2 of the Mandate.

The Palestine High Court granted the villagers’ request for an injunction against further
diversions of water from their spring. But the Judicial Committee of the Privy Council in London
reversed the High Court, holding the Palestine Government had the right to divert the spring for
the benefit of the public, and that in doing so they had not violated Article 2 of the Mandate



because there had been no discrimination against any particular segment of the population.221

These early legal skirmishes provide an interesting and important window into how both the
Jewish and Arab sides used the law early in the conflict to assert not just grievances against the
British for the way they were implementing the Mandate, but also to use the law as a means of
gaining leverage against each other in the political battle that began emerging for primacy in
Palestine. Those early legal skirmishes eventually escalated into full-blown legal combat over the
parties’ respective claims to the Wailing Wall, to which we now turn.
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2
THE WAILING WALL
Conflicting legal claims

Introduction

The Western or Wailing Wall (Kotel Ha’Maaravi in Hebrew) was perhaps the most contested
religious site in the world during the 1920s, and became ground zero for the Arab–Jewish
conflict.1 Jews revere the Wall as their holiest and most sacred place, the only surviving remnant
of their ancient Temple, the place where Jews believe the Shekhinah or divine spirit continues to
be felt most palpably.2

Muslims also regard the Wall as a holy place, known to them by the Arabic term al-Buraq,
named for the Prophet Mohammed’s steed who the Angel Gabriel tethered along the Wall at the
end of Mohammed’s celestial journey from Mecca to Jerusalem.3 Prior to the 19th century,
however, there was little or no evidence the Muslims viewed the Wall or the area in front of the
wall with any particular reverence.4 In any event, even today the Wall remains the “only Holy
Place in Jerusalem in which both Muslims and Jews have a direct concern,” and thus “is at all
times a potential element of friction” between the two communities.5

The Wall formed a portion of the western exterior of the ancient Jewish Temples built atop
Mount Moriah in Jerusalem in the area Jews refer to as the Temple Mount, or Har Ha’Bayit, and
that Muslims refer to as the Haram al-Sharif. King Solomon built the original Temple on that
site nearly three thousand years ago. The Babylonians destroyed the original Temple in 587 B.C,
and thereafter the Jews began praying at the ruins of the Temple. The Jews rebuilt the Temple
about 70 years later, after which it was destroyed again, this time by the Macedonians in 170
B.C. Once again, the Jews would visit the ruins to pray and mourn. The Second Temple was
reconstructed during the reign of King Herod of Judea, and was destroyed for the last time in 70
A.D. during the Roman conquest of Jerusalem. Again, the Jews would visit the ruins and pray,
originally at the large stone atop Mount Moriah where Abraham was said to have nearly
sacrificed his son Isaac.6

The wall under Muslim rule

The Muslim Arabs took possession of the Haram, including the Wall, by conquest in 638 A.D.
Muslim Arabs and later Muslim Turks held the Wall continuously until 1967, other than during
the British Mandate and a brief time during the Crusader period (late 11th until late 12th
century). The Muslims built the Mosque of Omar (Dome of the Rock) and the al-Aqsa Mosque
(the third holiest shrine in Islam, after Mecca and Medina) in the 7th century on the site of the
former Jewish Temples on Mount Moriah. The Mosque of Omar completely enclosed the stone



where the Jews had been accustomed to pray and lament the loss of the Temples. In 1193
Saladin’s son, King Afdal, declared the area in front of the Wall a Waqf, deeming it a religious or
charitable area under Muslim Sharia Law.7

Over time the Jews moved their prayers and wailings from the large stone atop Mount Moriah
to the only surviving remnant of the Herodian exterior wall, an area more than 100 meters long
and 20 meters high. The area accessible to the Jews and which became known as the “Wailing
Wall” was about 30 meters long, with an area of paving stones or rough pavement in front of the
wall about 4 meters wide. By the 19th century the pavement was sandwiched between the Wall
on one side and an area of small, impoverished stone houses on the other side. Those small
homes comprised the so-called Moghrabi, or Moroccan Quarter, which Abu Midian dedicated in
1320 to the Moroccan pilgrims as a separate Wakf.8 Access to the Wall was from a narrow lane
from the north.9



FIGURE  2.1  Aerial view of the Old City of Jerusalem, 1931

(Library of Congress, Prints and Photographs Division).10

Figure 2.2 shows a closer view of the Moghrabi Quarter and the Wall.



FIGURE  2.2  Aerial view of the Moghrabi Quarter and Wailing Wall

(Courtesy of Buki Boaz Israeli photograph collection, from the Exhibition The Mount – Viewing Temple Mount – Haram al-
Sharif 1839–2019, The Tower of David Museum, Jerusalem, Shimon Lev, Curator).11

Figure 2.3 from the early 20th century shows both the Moghrabi Quarter and the Wall.12



FIGURE  2.3  View of the Moghrabi Quarter and Wailing Wall

(Matson Photograph Collection, Library of Congress).

Written evidence of Jewish prayer at the Wall dates back to the 10th century.13 Jewish prayer
at the Wall continued thereafter more or less without interruption.14

During Ottoman times the authorities occasionally took steps to regulate Jewish activity at the
Wall. In 1727, in the earliest known example of the Muslims resorting to the law and legal



process in their conflict with the Jews, the Moghrabis sued the Jews, complaining they prayed
too loudly and littered the area in front of the Wall. The Qadi (Islamic Judge) ordered the Jews to
desist from praying at the Wall, because they lacked a permit authorizing them to do so. Over
time, however, the Jews were allowed to continue praying at the Wall on condition they did so
without disturbing the Moghrabi residents, and only if they made no claims of ownership of the
Wall.15

In 1840, during the period of the Egyptian Pasha’s occupation of Palestine, the Jews applied
for permission to pave the passageway in front of the Wall. The authorities responded with a
decree rejecting the Jewish application:

[W]hereas it has come to light from a copy of the minutes of the Majles Shura [Representative Council] of Jerusalem that
the area which the Jews have applied to pave is contiguous with the wall of the Haram Al-Sharif and the tethering place of
al-Buraq and is contained in the Wakf of Abu Midian (of holy memory); and whereas there is no precedent for the Jews
carrying out any such repairs in that area in the past; and whereas it has been established that it would be inadmissible
under the Shar’ia Law (for them to do so); therefore the Jews must not be enabled to carry out their paving, and they must
be cautioned against raising their voices and displaying their books (or utterances) and informed that all that may be
permitted them is to pay visits as of old.16

In 1911 the Turkish authorities issued a decree prohibiting the Jews from bringing certain items
such as “chairs, screens, and similar articles, or any innovation be made which may indicate
ownership.”17

The Ottoman authorities, however, occasionally issued legal rulings permitting Jewish prayer
at the Wall. For example, in August 1889 the Sultan issued a decree appointing a new Chief
Rabbi of Jerusalem. The decree said,

there shall be in no way any interference with the synagogues and with their places of devotional visits and pilgrimage
situated in the places (or: localities) within the jurisdiction of (lit.: appertaining to, or: dependent on) his Chief Rabbinate
and with their ceremonies or the practices of their ritual18

Similar rulings were issued in 1893 and 1909.19 On other occasions the Ottoman authorities
turned a blind eye to their own edicts, allowing the Jews to bring chairs and benches to the Wall
in exchange for small payments.20

Early disputes during British rule

Immediately following the British conquest of Jerusalem near the end of World War I, General
Edmund Allenby issued a proclamation declaring Britain’s intention to maintain and protect all
the Holy Places “according to the existing customs and beliefs of those to whose faiths they are
sacred.”21 This was the first official endorsement of the concept of maintaining the Status Quo at
the Holy Places, eventually codified in Article 13 of the Mandate. As we shall see, the parties all
viewed the Status Quo as having the force of law.

As noted, the Muslims had obtained ownership of the Wall by conquest in the 7th century.
While the Allied Powers in the Treaty of Versailles had rejected the notion of acquisition of
territory by conquest, preferring self-determination under the tutelage of the mandate system,
they did not retroactively dissolve claims of ownership based on previous conquests, including
the Muslim ownership of the Haram and the Wall. Thus, from the moment the British arrived in
Palestine, they accepted as a matter of law that the Muslim Wakf already “owned” the Wailing
Wall and the pavement in front of the Wall.22



FIGURE  2.4  View from the south showing the Wall and narrow pavement area in front of the Wall. The Moghrabi Quarter lies
immediately to the west of the pavement

(Matson Photograph Collection, Library of Congress).23

The Shaw Commission later reaffirmed this view, describing the Wall as “Legally … the
absolute property of the Muslim community.”24 The former Attorney General of Palestine,
Norman Bentwich, noted the Muslims “had nine points of the law in their favor by reason of



their ownership and possession of the pavement.”25 Notwithstanding the acknowledged Muslim
ownership of the Wall, Allenby’s proclamation also formalized the notion that Jewish prayer
practices at the Wall could continue, so long as those practices had been permitted under
Ottoman rule.

Jewish prayer at the site was, therefore, conducted solely at the pleasure of and subject to the
rules and regulations of the Muslim owners. Nevertheless, the Jews had also acquired with the
passage of time a loosely defined right of access to the Wall. The Mandate itself, as we have
seen, incorporated in Article 13 the requirement that Britain maintain and protect the Muslim
right of ownership and the Jewish right of access as the Status Quo at the Holy Places. As the
Shaw Commission would later note, “the Jews, through the practice of centuries, have
established a right of access to the Wall for the purposes of their devotions.”26

As of the beginning of the Mandate, therefore, the respective rights and claims of the Jews and
Muslims regarding the Wall remained open to debate, raising many questions. Did the Jews, for
example, have the right to pray at the Wall whenever they wanted, day or night? Had the Jews
acquired some form of legal or equitable interest, albeit less than ownership, perhaps an
easement, or a prescriptive right, or a usufruct or something similar, granting them more than just
the simple right of visitation or access accorded to ordinary tourists? Were the Jews allowed to
bring chairs or place benches on the pavement in front of the Wall? Could the Jews bring Torahs,
prayer books and prayer stands/tables, oil lamps, wash basins, and/or other appurtenances of
prayer with them? Could the Jews place a screen along the pavement to separate male from
female worshipers? Could the Jews blow the Shofar at the Wall on Yom Kippur (their holiest
day, known as the Day of Atonement)? Could the Jews undermine the Muslim claim of
ownership by conquest through a strategy of slow but steady ownership by encroachment?

And did the Muslims, for example, have the right to make repairs to the Wall; to erect
structures at the top of the Wall; to increase the height of a wall forming part of a structure above
the Wall; to convert certain houses near one end of the Wall into a Zawiyah (religious meeting
place or hospice); to construct a door at one end of the pavement, thereby converting the
pavement into a thoroughfare enabling the Moghrabi residents to drive donkeys and other
animals along the pavement during Jewish prayers; to engage in the noisy and boisterous Zikr
ceremony within close earshot of Jewish worshipers at the Wall; or for the Muezzin to broadcast
the call for prayer from a rooftop adjacent to the Wall, thereby disturbing the solemnity of
Jewish worship?

Each of these questions became flashpoints for legal conflict and controversy at the Wall
during the 1920s, with the Jews pushing for as many rights as possible, and the Muslims resisting
at every turn for fear the Jews intended to encroach, slowly but surely, on Muslim rights until
gaining de facto control and ultimately de jure ownership of the Wall, and even rebuilding their
ancient Temple on the site of Haram al-Sharif.

From the British perspective, their obligation under the Mandate to preserve and protect the
Status Quo meant no more and no less than following the exact practices prevailing at the Wall
during Ottoman times. The British viewed this as meaning “the Jewish community have a right
of access to the pavement for the purposes of their devotions, but may bring to the Wall only
those appurtenances of worship which were permitted under the Turkish regime.”27

Indeed, the photographs28 on the following pages show both the presence and absence of
chairs and benches at the Wall during the pre-World War I years.



The British viewed the Status Quo as having the force of law, and did not hesitate to enforce
it. For example, in 1919 the Administrative Council of Jerusalem issued a decree banning the
bringing of chairs, benches “and the like” to the Wall area. The Jews nevertheless brought
benches to the Wall during Passover 1922 and on Yom Kippur 1923, sparking controversy.29

The Jews and Muslims also viewed the Status Quo as a legal concept which they could use to
gain leverage against each other. Thus, for example, in 1920 the Jews objected when the Waqf
began repairs to the upper layers of the Wall. The British military authorities permitted the
repairs to proceed after the Muslims had pointed to previous instances where they had done the
same thing. This time, however, the British required the Muslims to perform the repairs under
the supervision of the Department of Antiquities, and prohibited any repair work on Fridays and
Saturdays.30



FIGURE  2.5  Wailing Wall, 1865

(Library of Congress, Prints and Photographs Division).

Following the Passover 1922 incident, a British official noted in a monthly report on the political
situation in Palestine:

[I]n Arab and Jewish circles much excitement has been caused by the question as to whether or not benches are to be
allowed for the accommodation of Jews wailing before the [Wall]. … In order to guard against the establishment of any



rights by the Jews in this area, seats or benches were officially forbidden during the Turkish regime. But it would appear
that this prohibition has not been observed, for since the [British] military occupation, and apparently before it, benches
had in fact been introduced by means of monetary arrangements made with the neighbouring Moslems. The general
Moslem awakening … has, as one of its symptoms, the assumption of a rigid attitude on this question of benches. It has
been necessary … to forbid benches. The question is important, because it is one of these that are apt to raise passions to a
dangerous height.31



FIGURE  2.6  Wailing Wall, late 19th/early 20th century

(Matson Photograph Collection, Library of Congress).

Following the Passover 1922 events a proposal was made for a judicial inquiry into the relative
rights of the Muslims and Jews at the Wall. The Mandatory Government needed guidance and a
set of legal rules to keep the peace, especially as the international commission required by
Article 14 of the Mandate to determine the parties’ rights had not yet been established (and



would not be established until 1930). But no judicial inquiry was launched.32

In July 1924 the British Government issued the Holy Places Order-in-Council, divesting all
Palestine courts of jurisdiction over “[a]ny cause or matter in connection with the Holy Places or
religious buildings or sites in Palestine, or the rights or claims relating to the different religious
communities in Palestine.” This Order left both Arabs and Jews without the ability to seek
injunctive or other forms of legal relief in the local courts of Palestine to prevent each other from
engaging in alleged violations of the Status Quo or any other provisions of the Mandate
applicable to the Holy Places. Divesting the local courts of jurisdiction meant the parties would
have to seek relief directly from the Palestine Government, the British Government, and/or the
League of Nations.33



FIGURE  2.7  Wailing Wall, 1870s

(Felix Bonfils).

Another incident occurred at the Wall on Yom Kippur 1925, when British authorities removed
benches and chairs the Jews had brought to the Wall. The Jews invoked the jurisdiction of the



League of Nations, filing a petition protesting:

[The] incident which recently occurred in Jerusalem on the Jewish Day of Atonement, when the police were sent by the
district authorities to remove seats and benches placed at the Kothel Maaravi (the so-called Wailing Wall) for the use of
aged and infirm worshippers during the continuous services held there, in accordance with immemorial custom,
throughout the Past. … [The Zionist Executive] feel bound to place on record the painful impression caused by this
deplorable incident throughout the Jewish world. They earnestly hope that, through the good offices of the mandatory
Power and the League of Nations, means may be found of putting an end, by common consent, to a state of affairs which
it is impossible to regard without serious concern.34

The Permanent Mandates Commission (PMC) of the League of Nations, the body vested with
overseeing the performance of the Mandatory rulers, considered but refused to take action on the
Jewish petition, noting the matter should be resolved “by agreement” between Muslims and
Jews.35

During the discussion of the Jewish Petition at the PMC meeting the following year,
Commissioner Yamanaka of Japan had the following exchange with the Chief Secretary to the
Mandatory Government, Lt. Colonel George Stewart Symes. Symes described the issue in
essentially legal terms:

[T]he Jews were accustomed to go to the western Temple wall to bewail the fallen grandeur of Israel. The site, however,
which they occupied for the purpose belonged to a Moslem Waqf, and, while the Jews were allowed to go there, they
were not legally allowed to do anything which would give the impression that the site in question was their own property.
All religious communities did their utmost to prevent each other from acquiring any legal right in the matter of property
which they considered to belong to themselves. This being so, the Moslems who owned the site in question had raised
objections to the bringing of stools by the Jews to the site, for (they said) after stools would come benches, the benches
would then be fixed, and before long the Jews would have established a legal right to the site. However much sympathy
the Administration might feel for the Jews in question, its mandatory duty was to respect the status quo and therefore
when stools were brought by the Jews on to the site in question the police had to remove them, for the Jews were not
legally within their rights. If the police had not taken away the stools a regrettable incident would have occurred similar to
past incidents. The question could only be settled by an agreement between Moslems and Jews and the government would
do its utmost to promote such an agreement.36

In discussing the events of 1922, 1923 and 1925 a British official later wrote:

It may seem a matter of reason and humanity that aged worshippers should be permitted to have seating accommodation,
especially on the Day of Atonement, when they fast for twenty-four hours, but the other point of view is stated by Sir
Ronald Storrs in a memorandum written in 1925: “The Moslem objection to the introduction of benches … is based partly
upon the fact that the pavement in front of the Wall is actually the only approach to one or more of the Moghrabi houses,
and that it is in danger of being blocked if benches or anything of a permanent nature were allowed to obstruct the
fairway: but still more upon the theory, unfortunately verified by universal experience in Jerusalem, that any concession
or abrogation from existing rights tends to become the thin end of a wedge before which rights are apt to disintegrate.
Chairs, they state, would become wooden benches, wooden benches stone benches, stone benches fixed stone
benches … so that the Wakf would one day find houses belonging to others erected against their wishes upon their own
property.”37

In the meantime, the Moslem Supreme Council seized upon Jewish-created postcards and other
artwork showing Jewish symbols, such as the Star of David depicted over the Dome of the Rock,
as further evidence the Jews were plotting to take the entire Haram for themselves.38 The files of
the Palestine Government by that time “were full of petitions” from both Arabs and Jews
complaining about alleged violations of the Status Quo at the Wall.39

In 1927 a Jerusalem-based British Official, Administrative Officer Lionel George Archer Cust,
prepared a lengthy memorandum attempting to define the Status Quo applicable to all Holy
Places in Jerusalem and elsewhere for all religions.40 Regarding the Wailing Wall, Cust



described the Status Quo as follows:

The Jewish custom of praying [at the Wall] is of considerable antiquity … and has now become an established right. This
right to pray is, however, accompanied by the claim of the actual ownership of the Wall. The Moslems resist this on the
ground that the Wall is an integral part of the enclosure Wall of the Haram al Sharif, and that the space in front of it is a
public way, and part of the premises of the Abu Midian Waqf. For this reason, the Moslems have always protested against
the placing of benches or chairs in front of the Wall by the Jews as causing an obstruction in this public way and implying
possessory rights. Though benches have certainly from time to time been introduced, there is a resolution taken by the
Administrative Council and confirmed by the Mutasarrif under the old Regime that chairs or tents or curtains (to divide
the women from the men) are not to be allowed. This is still enforced, but portable camp-stools or boxes or tins with
cushions are permitted for the convenience of worshippers.41

The Yom Kippur 1928 incident

Yom Kippur began the evening of 23 September 1928. Shortly before sunset, the British Deputy
District Commissioner for Jerusalem, Edward Keith-Roach, accompanied by a British police
official, Constable Douglas Duff, visited the Haram area to obtain a view of the Wall. According
to Keith-Roach’s official report, prepared two days later, Keith-Roach observed the Jews had
made “various innovations … which violate the Status Quo and infringe the legal rights of the
owners of the pavement, the Abu Midian Wakf.”42 The innovations included five petrol vapor
lamps (instead of the customary two), a number of mats placed on the ground at the southern end
of the Wall, a large “tabernacle” (instead of the customary small stand to hold the Torah), and a
screen to divide men and women.43

Keith-Roach reported that before he left the Haram area the Mutawalli of the Abu Midian
Wakf approached him and complained about the Jewish innovations.44 Keith-Roach and Duff
went to the Wall and spoke to the Jewish Beadle, telling him the screen had to be removed by
early the next morning, but that the other items could remain until the end of Yom Kippur. Keith-
Roach warned the Beadle that if the screen were not removed by early morning then Duff would
do so.45

The next morning, however, the screen was still at the Wall. Duff waited until 9.20 for the
Beadle to remove it, but the Beadle was reluctant to do so during Yom Kippur. Duff then asked
the worshipers to remove the screen, but they refused due to the holiness of the day. Duff then
ordered the police under his command to remove the screen. According to Duff’s report, as the
police were removing the screen “a certain amount of opposition was shown particularly by the
women and one Rabbi who clung on to the screen. As he [the Rabbi] refused to release it, he was
carried bodily with the screen outside.”46 Another officer reported

there was a good deal of excitement among the men and women present as the screen had to be pulled through the crowd,
none of the people agreeing to take it away. Some women hung on to the end of the screen and would not release it.47



Figure  2.8  Typical crowd at the Wailing Wall for Yom Kippur

(Matson Photograph Collection, Library of Congress).48

Sir Harry Luke, at that time the Chief Secretary of the Palestine Government and, in the
absence of High Commissioner Sir John Chancellor, the Officer in Charge of Administering the
Government of Palestine (the Acting High Commissioner) seemed almost bemused by the
incident, confiding the following to his private diary for that same day, 24 September 1928:



Row at Wailing Wall owing to the Beadle (whose name it transpires is Noah Gladstone) introducing a screen which on
protests from Moslems had to be forcibly removed on Day of Atonement by Police, causing a scuffle. The Rabbi clung so
persistently to the screen that he was also removed adhering to it. Great excitement among Jews. Even Jewish female
lunatics discussing it in the asylum. K-R [Keith-Roach] told me “nothing more would be heard of it!”49

Meanwhile, Luke casually recorded his activities for the next two days in a single entry for
September 25–26. After a quick reference to “Meetings with Jewish deputations over Wailing
Wall incident, Drafting of Communique, Writing Despatch, etc.,” Luke turned his attention to
other matters: “Tennis tournament, Police sports & dance, & much work at office. A heavy time
generally.”50

Luke and Keith-Roach could not have been more mistaken about the magnitude of the Yom
Kippur incident. Luke had no idea how controversial the incident would prove to the Jewish
world, nor had he any idea the incident would set in motion a chain of events culminating less
than a year later in the worst violence to occur in the first decade of the Mandate.

The incident provoked an immediate protest from Jewish leaders in Jerusalem.51 The Jewish
Daily Bulletin ran a front page story in its 26 September 1928 edition, which began as follows:

Palestine Jewry felt highly indignant today as the news spread throughout the country that in the midst of the Yom Kippur
prayers before the Western Wall of the Temple, commonly known as the Wailing Wall, the British police of Jerusalem
appeared at the Wall and interfered with the services. Several persons were hurt, including an American Jewish woman,
when the worshippers withstood the attempt of Police Inspector Duff, on duty at the Wailing Wall, to remove the screen
put up for the services so as to separate the men and women worshippers in accordance with Jewish custom. The
congregation assembled before the Wall, a thousand strong, protested against the unexplainable order and clung
tenaciously to the screen, as it was forcibly removed. The screen was torn. The interference caused great excitement and
the news spread rapidly throughout the Holy City.52

Jewish reaction was intense elsewhere too, including as far away as South Africa, where the local
Zionist Federation sent a cable to the British Parliament, saying they were “gravely concerned”
over the “deplorable disturbance of Jewish worship on most sacred day of year at Wailing Wall
Jerusalem involving violation of Jewish religious sentiment throughout the world.”53

As Luke mentioned in his diary entry, the Palestine Government issued a communique on 26
September 1928 formally setting forth its version of the Yom Kippur events, noting

the importation of the screen and its attachment to the pavement constituted an infraction of the status quo, which the
Government were unable to permit. At the same time the Government deeply deplore the shock that was caused to large
numbers of religious people on a day so holy to Jews. … Government consider that the removal of the screen was
necessary, but regret all the circumstances attending that removal.54

Jewish and Arab legal reactions to the 1928 incident

Within a week following the Yom Kippur incident, both parties turned once again to the law and
the legal process for redress, following their well-established custom and practice. The Muslims
garnered more than 1,300 signatures on five separate petitions to the Government, protesting the
alleged Jewish efforts to claim possession of the Wall and asking the Government to remove all
Jewish items from the pavement in front of the Wall.55

On 8 October 1928 the Grand Mufti of Jerusalem, Haj Amin al-Husseini, met with Luke, still
serving as the Officer Administering the Government of Palestine. The Mufti gave Luke a
memorandum accusing the Jews of harboring “unlimited greedy aspirations,” and noting the
Muslims



believe that the Jews’ aim is to take possession of the Mosque of al-Aksa gradually on the pretence that it is the Temple,
by starting with the Western Wall of that place, which is an inseparable part of the Mosque of al-Aksa.56

The Zionist Organization began assessing its legal options shortly after the Yom Kippur incident.
An internal memorandum prepared for Leonard Stein, then serving as the organization’s Political
Secretary, did not offer much hope. The memorandum noted the “evidence seems to show
that … ownership of the Wall is Moslem …[t]he pavement or alley appears to be the property of
the Wakf.”57 Focusing on the legal obstacles presented by the Status Quo, the internal
memorandum concluded:

[The British Government previously stated] in unequivocal terms that the non-enforcement of the letter of the law re
benches, etc. does not constitute any precedent. It would appear that the legal question involved is one which concerns the
establishment of a custom. After what lapse of time does a custom carry with it legal sanction? Would innovations of
another character, e.g. the screen, be permitted even if the custom of placing chairs beneath the Wall were eventually
recognized. Legally, perhaps, each case would have to be subjected to a judicial ruling through the League of Nations,
each question being decided on its individual merits. Submission to the League is apparently the only course which might
obtain the necessary finality on this point, while maintenance of the status quo in all other respects remains the only
policy adhered to.58

The internal memorandum sheds light on the Zionist Organization’s awareness that the Jewish
legal case for the Wall depended more on achieving a favorable interpretation of the meaning of
the Status Quo, rather than attempting to establish any proprietary rights to the Wall or the
pavement. As the memorandum predicted, the League of Nations eventually did render a formal
judicial ruling two years later, as we shall see in Chapter 4.

In the meantime, the Zionist Organization filed a petition in mid-October 1928 with the
League of Nations formally protesting the Mandatory Government’s handling of the Yom Kippur
incident.59 The Petition began by decrying the Yom Kippur screen removal as “a deplorable
incident which recently occurred in Jerusalem on the Jewish Day of Atonement, which has
caused the most painful impression throughout the Jewish world.” The Petition then recited the
facts from the Jewish perspective, differing in several respects from those stated in Keith-
Roach’s report. For example, the Petition indicated the police had ignored a request from the
worshipers to allow the screen to remain until the end of the day, and the identical screen had
been used in the same spot ten days earlier during Rosh Hashana prayers at the Wall, without
complaint from the Muslims.

The Petition further recounted the events of Yom Kippur 1925, noting this was “not the first
occasion upon which the Palestine Government has found it necessary to make aggressive use of
the Police.” The Petition then argued the Wall was sacred only to the Jews and no other religious
community, and the Muslims would even drive their donkeys past the Wall and “desecrate it in
the most offensive manner.” The Petition demanded the Jews be allowed to pray at the Wall
without interference as “an essential condition of civilized government in Palestine.”

The Petition reiterated prior Jewish public statements that the Jews harbored no designs on the
Haram al-Sharif, stating the Jews

wish emphatically to repudiate as false and libelous the rumours which have been circulated that it is the intention of the
Jewish people to menace the inviolability of the Moslem Holy Place which encloses the Mosque of Aqsa and the Mosque
of Omar.60

The Petition concluded by requesting the League of Nations order the Mandatory Government to
“take all necessary steps to ensure that an arrangement eliminating the present obstacles to free



exercise of worship at the Holy Place shall be effected in the very near future.”61

The legal maneuvering continued further. A second Jewish petition was filed on 14 October
1928. On 7 November 1928, following a 1 November meeting of the General Moslem
Conference in Jerusalem, both the Supreme Moslem Council and an organization calling itself
the “General Moslem Conference for the Defence of Buraq” each sent telegrams to the League,
the latter of which was laced with legal language:

Buraq so-called Wailing Wall is Moslem sanctuary sanctified by text of Koran and Moslem uncontested Wakf inalienable
property and that all Jewish claims are supported by no right whatever except that previously they were allowed as
followers of all creeds to visit Buraq with no right of worship preachings or speeches … new Jewish claim to worship and
prayer rites to which they never had rights is only made to gain prescription rights which Moslems can never tolerate as
actually infringing their rights alienating their property by actual possession of one of their Shrines. Moslems determined
defend their absolute rights in this their Holy Place with no matter what consequences this may entail.62

This marked the beginning of the so-called “Buraq Campaign,” which the Mufti launched as a
means of galvanizing Muslim sentiment around the Wailing Wall dispute and furthering the
Arab political position. The 1 November General Muslim Conference also approved a series of
resolutions, accusing the Jews of deliberately encroaching at the Wall to provoke a dispute with
the Muslims and eventually seize control of all Muslim Holy Places. The Muslims requested the
repeal of the 1924 Expropriation of Land Ordinance, or alternatively an amendment to the
Ordinance exempting the Muslim Holy Places from the reach of the law. The Muslims further
requested the sacking of the Jewish Attorney General of Palestine, Norman Bentwich, whom the
Muslims regarded as “a serious menace to their most important interests.”63

Still another Muslim petition took the form of a lengthy letter dated 11 December 1928 to the
Secretary General of the League of Nations, restating and expanding the Muslim legal argument
that the Jews were trying to oust the Muslims from the Wall and the pavement, and eventually
take ownership and control of the entire Haram where they would rebuild their Temple.
Accusing the Jews of trying to create the conditions for “a veritable usucaption title,” the Petition
urged the Council of the League

to consider the questions bound up with this religious dispute and to insist on the principal of the inviolability of property
rights. Unless the law related to landed property in Palestine is strictly observed, Jerusalem, the Holy City of Moslems,
Jews and Christians, may become a grave of international conflict and a threat to world peace.64

The Permanent Mandates Commission found no basis at its meetings the following July for
granting any of the Jewish or Muslim petitions, reiterating instead its recommendation from two
years earlier that the parties try to settle their differences.65

British legal reaction (I): the 1928 white paper

On 19 November 1928 the British Government issued a White Paper addressing the Yom Kippur
incident and announcing its policy regarding the Wall. The White Paper repeated the common
formulation that although the Wall and the pavement in front of the Wall were legally

the absolute property of the Muslim community … the Jewish community have established an undoubted right of access
to the pavement for the purposes of their devotions  … but may bring to the Wall only those appurtenances of worship
which were permitted under the Turkish regime.66

The White Paper also exonerated Keith-Roach and Duff for their actions in removing the screen,



noting they were faced with the burden of having to make an “immediate” choice between
complying with the Mandatory Government’s obligations under Article 13 of the Mandate and
enforcing the Status Quo, or allowing the Jews to violate the Status Quo by placing a screen
along the pavement. The British officers, therefore, acted appropriately in removing the screen.
The White Paper also promised that “[i]n future, steps will be taken to ensure that a Jewish
officer is present at the Wall on all such occasions.”67

The White Paper went on to criticize the Jews for provoking the Muslims by making
“innovations” to their practices on Yom Kippur without the prior agreement of the Muslims and
the Mandatory Government. The White Paper chided the Jewish authorities, using the language
of modern-day negligence law, for not being

more alive to the possibility that the Muslim authorities would complain against any departure from the status quo on the
Jewish Day of Atonement, since such a complaint was, in fact, made on the same day in 1925, and, after the police had
intervened, it had been made clear to those concerned that the Palestine Government would regard it as their duty to take
similar action in the event of any recurrence.68

Addressing the Jewish request in the October Petition for “an arrangement eliminating the
present obstacles to free exercise of worship at the Holy Place,” the White Paper affirmed the
British Government’s “duty and intention” to maintain the Status Quo as it pertained to pre-
existing Jewish prayer practices as the Wall, but equally affirmed “[i]t would be inconsistent
with their duty under the Mandate were they to endeavor to compel the Moslem owners of the
pavement to accord any further privileges or rights to the Jewish community.”69

Finally, the White Paper urged the Muslim and Jewish sides to try to work out a compromise,
and offered British help in brokering a negotiated settlement, especially as the issue had evolved
from purely religious to a “political and racial question.”70

But no compromise materialized. High Commissioner Chancellor noted in a 15 December
1928 dispatch to the Colonial Secretary, Leo Amery, that it had now become incumbent upon the
Jews “to prove Turkish authorization” regarding the appurtenances they had been allowed under
the law to bring to the Wall during Ottoman times.71 “It is not disputed,” continued Chancellor,

that on occasion benches and other appurtenances were brought to the Wall, but the Moslem position is likely to
be … that these things were not done as of right but in consequence of private financial transactions between the Jews and
the Mutawali of the Abu Madian Wakf.72

The Muslims received the White Paper favorably, but their reaction quickly turned to
disappointment with the British for not enforcing it. On 27 December 1928, the Mufti wrote to
the Deputy District Commissioner for Jerusalem, urging the Government to enforce the White
Paper “as early as possible” so that “the status quo in force during the Turkish rule should be
observed.”73

As succeeding months went by, the Muslims grew increasingly frustrated with the British for
failing to enforce the White Paper. The British Government, however, faced with enforcing the
White Paper and angering the Jews, or not enforcing it and angering the Muslims, and with no
possibility of brokering a settlement between the two sides, turned to its own lawyers for advice.

British legal reaction (II): the law officers of the crown

By late 1928, and even prior to the issuance of the White Paper, compromise seemed as far away



as ever, as both sides continued pressing their claims and asserting their rights to the Wall. The
Muslims responded to the Yom Kippur incident by taking various measures to reassert their
ownership of the Wall and the surrounding area, further exacerbating tensions with the Jews. For
example, the Muslims stepped up the pace of masonry construction of a four-foot high privacy
wall for a building in a section of the Haram at the north end of the Wall. The building, which
had been under construction prior to the Yom Kippur incident, was meant to house officials of
the nearby Muslim religious court. One side of the building rested atop the Wall, directly above
the Moghrabi Wakf garden lying to the north of the pavement in front of the Wall. The
inhabitants of the building would be able to use the top of the Wall as a sort of balcony. The new
four-foot high wall was built to afford privacy to the women who might be sitting or walking
along the balcony.74

The Muslims also commenced work to convert several houses at the southern end of the Wall
into a Zawiyah, or small prayer shrine.75 In addition, the Muslims began work on opening a new
doorway at the southern end of the Wall pavement, enabling access from the Haram to the
Zawiyah, and through the Zawiyah to the Wall, thereby converting the pavement area from a cul-
de-sac (with only one way in and out, on the north side) into a thoroughfare along which the
Muslims would be able to drive their donkeys and mules.76 The area near the new door
and the stairway from the new door to the pavement are shown in Figures 2.9 and 2.10.77

The Muslims also stationed a Muezzin on a rooftop adjacent to the Wall, where he was issuing
the prayer call in a manner disruptive of Jewish worship.

The Jews protested all this activity as violations of the Status Quo.78 On 18 October 1928 the
Palestine Zionist Executive wrote to Luke, who was still acting as the Officer Administering the
Government, complaining about the Muslim construction activity, arguing it “constitute[d] a
radical alteration of the Status Quo.” The Jews claimed the entire Wall constituted a Holy Site,
and thus it made no difference that the construction activity was occurring atop the northern end
of the Wall, directly above the Moghrabi garden. The letter also alleged the construction
implicated the Antiquities Ordinance of 1920,79 meaning it would be illegal if it had commenced
without permission from the Director of Antiquities.80



Figure  2.9  Wailing Wall, area of New Door

(Colonial Office files).



Figure  2.10  New Door to Wailing Wall

(Colonial Office files).



Luke sent a dispatch to the Colonial Office the following week, notifying them of the
complaint from the Zionist Executive and describing the Muslim construction work at the top of
the Wall. Luke noted the Mandatory Government possessed uncertain legal powers to regulate
the construction activity. The Antiquities Ordinance of 1920 had prohibited the alteration,
reconstruction or restoration of any antiquity without the permission of the Director of
Antiquities. On the other hand, Article 13 of the Mandate provided “nothing in this Mandate
shall be construed as conferring upon the Mandatory authority to interfere with the fabric or the
management of purely Moslem sacred shrines, the immunities of which are guaranteed.”

Luke reminded the Colonial Office it would be impossible to submit this question to the
Palestine Courts, because the 1924 Holy Places Order-in-Council had divested the local courts of
jurisdiction over matters involving the Holy Places. Luke felt he did not have clear authority to
order a halt to the Muslim construction activity, but in light of the complaint received from the
Zionist Executive he asked the Colonial Office for advice and instructions.81

Luke’s dispatch arrived at the Colonial Office on 5 November 1928, two weeks before the
issuance of the White Paper. J.D. Hall, the first official to make a file entry (7 November 1928)
lamented that Luke’s dispatch “is not perhaps as helpful as we might reasonably have
expected.”82 Hall therefore recommended the British Government seek legal advice:

The whole matter is, however, full of pitfalls and I submit that it would be most unwise for H.M.G. to reach any decision
in the matter, whether for action or inaction, without taking the highest legal advice open to them, and I would suggest
that a case should be prepared for immediate submission to the Law Officers. Mr. Luke’s despatch does not cover the
ground very fully and in the preparation of the proposed case for the Law Officers it would probably be found necessary
to obtain further information from him on questions of fact.83

Hall concluded by suggesting Luke be instructed to seek an agreement from the Mufti to halt the
construction work pending a final decision by the British Government. Hall’s superior, Assistant
Colonial Secretary O.G.R. Williams, minuted his agreement with this approach, indicating “we
must be fortified with the L.O.’s [Law Officers] opinion.”84

News of the Muslim construction activity soon reached the British House of Commons. On 12
November 1928 Joseph Monatague Kenworthy of the Liberal Party had the following exchange
with the Colonial Secretary, Leo Amery:

Lieut.-Commander KENWORTHY asked the Secretary of State for the Colonies if he is aware that the Moslems in
Jerusalem are erecting masonry constructions on top of the Wailing Wall; why this is being permitted by His Majesty’s
Government in Palestine, especially in view of the action taken by the authorities in Jerusalem to enforce the removal of
temporary screens placed by Jewish devotees against the wall as infringing the status quo; and if he will give instructions
that the status quo is to be preserved and that this new construction on this ancient wall should be forbidden?

Mr. AMERY: The matter to which the hon. and gallant Member refers is engaging my close consideration, and I propose
to take the highest legal advice open to me before coming to any definite decision.

Lieut.-Commander KENWORTHY: Has the right hon. Gentleman in the meantime taken any steps to inform the
Administration of Palestine of the very deep feelings that have been aroused by the alleged action of the police in this
case, and by the attitude of His Majesty’s Government to the Moslems in allowing this building?

Mr. AMERY: The Administration of Palestine is very well aware of the state of feeling in Palestine, and the question
whether this building is a violation of the status quo is the very question on which I wish to make quite sure before I come
to a decision.85

The next day, T.I.K. Lloyd of the Colonial Office86 minuted a discussion with Grattan Bushe,
Assistant Legal Adviser to the Colonial Office, regarding whether to seek advice from the Law



Officers. Lloyd noted he and Bushe agreed they needed more facts: “We feel that it is most
desirable that we should have further info. before approaching the L.O. [Law Officers]
particularly any info there may be available as to past practice under the Turkish regime in
matters such as in dispute.”87 The Colonial Office therefore requested Luke provide references to
or copies of prior Turkish rulings regarding the respective rights of Muslims and Jews at the
Wailing Wall.

Luke responded on 30 November 1928, sending another dispatch to the Colonial Office but
admitting he had little to offer. He complained

the material at the disposal of the Government is meagre; and, were it not for the fact that you asked me to submit a
memorandum urgently, I should have desired to cause further research to be made into the historical circumstances
surrounding Jewish claims, Jewish practice, Muslim claims and Muslim practice before being confident that I had placed
before you all the considerations for so important a reference to the Law Officers.88

Luke then made an interesting observation:

The more I study the whole question the more I am impelled to the conclusion that it becomes increasingly difficult
among the contending claims to define the nature of the status quo and the extent of the areas of the Wall and the Waqf
property to which it may be deemed to apply. Indeed the question will probably be found impossible of solution until the
claims have been determined, defined and regulated by the Commission contemplated in Article 14 of the Mandate. I
think, for example, that it is not beyond the bounds of possibility that the Moslems might seek to establish before such a
tribunal that the orders of the Ottoman authorities with regard to public prayers and appurtenances were apparently
disobeyed in consequence of a financial bargain, or a series of financial bargains, between the Jews and the Mughrabis. If
they were to do so, they would be in a position to challenge any argument to the effect that Moslems had shown
forebearance and had therefore allowed the Jews to establish a right. Any argument on these lines would, I presume, be
ultimately determined only be a competent Judicial Tribunal.89

Luke’s letter also enclosed a memorandum from Norman Bentwich, the Attorney General of
Palestine, describing the facts and the statutory texts as a supplement to Luke’s memo.90

Bentwich quoted approvingly from a memo Ronald Storrs (then the District Commissioner of
Jerusalem) had written in 1925, noting the Jews “may be said to have established an absolute and
acknowledged right of free access to the Wall for purposes of devotion at any hour of the day or
night throughout the year.” Nevertheless, Storrs continued, “the Jewish right is no more than a
right of way and of station, and involves no title, express or implied, of ownership either of the
surface of the Wall or the pavement in front of it.”

Bentwich then noted the issue of Muslim repairs to the Wall had arisen twice so far under
British rule. The first, in 1920, involved Muslim repair work on the upper strata of the Wall. The
Jews protested, claiming the work would interfere with worshipers below and would degrade the
archeological value of the Wall. The Military authorities at the time ruled the Muslims could
repair the upper courses of the Wall, on condition that no work be done on Fridays and
Saturdays, and that while any work was performed care should be taken not to disturb the Jewish
worshipers below. The work was not continued during the Military administration. After civilian
rule commenced in July 1920, the Department of Antiquities oversaw the project.

The second, in 1927, involved the Moroccans removing weeds from the lower portion of the
north end of the Wall, adjoining a small garden belonging to the Moghrabi Wakf. After the Jews
complained, the Deputy District Commissioner ruled any alterations to the lower strata of the
Wall required the prior approval of the Government, but by that time the issue was moot because
the weeds had already been cleared.

Lloyd read Luke’s dispatch and the enclosed memorandum from Bentwich. Lloyd, clearly



frustrated, minuted

[t]he absence of information on this point has, I have found, the effect of making it more difficult to frame a reference to
the Law Officers; in the result any reference has, in part, to put to the Law Officers questions of policy and hypothetical
questions rather than questions of law and of fact.

With these limitations in mind, Lloyd submitted a draft referral to the Law Officers for review by
his superiors in the Colonial Office. Shuckburgh read Lloyd’s draft and concurred in the
recommendation to seek advice from the Law Officers:

[It is] not easy to frame precise legal points upon which legal opinion can suitably be asked or given. The whole question
is so mixed up with political and other considerations that it is difficult to state a case in such a way as to present a clear
legal issue, or indeed to feel confident that such an issue arises at all … Nevertheless, I hardly see what else we can
do … If the Secretary of State has not fulfilled his promise [to Kenworthy] to seek high legal advice, he will have to give
his reason for changing his mind; and I do not quite see what reasons he could well give. There seems no alternative but
to let the reference to the Law Officers go forward.91

Meanwhile, Luke cabled Shuckburgh on 30 November 1928, focusing on the Muslims’ new
practice of stationing a Muezzin on a roof adjacent to the pavement in front of the Wall and
issuing the prayer call from that location, interfering with Jewish prayer services at the Wall.92

The next day Luke sent another telegram advising he had met with the Mufti to ask for the
Muezzin to be withdrawn from the rooftop. The Mufti, according to Luke, said he would do so
only if the Jews “cease to bring down to the Wall appurtenances which … he claims to be
illegal.” Luke said it was “useless to pursue the matter further pending … decision of
H.M. Government following upon the advice of Law Officers.”93

The Parliamentary inquiry from Kenworthy to Amery, coupled with the British Authorities’
increasing frustration with both the Muslims and Jews “constantly appealing to the Government
of Palestine” about violations of the Status Quo, prompted Colonial Secretary Amery in early
January 1929 to seek a formal legal opinion from the Law Officers of the Crown, Attorney
General Sir Thomas Inskip and Solicitor General Sir Boyd Merriman.94

Amery’s request to the Law Officers sought legal advice on five topics: first, whether the Wall
should be deemed a purely Muslim shrine under Article 13 of the Mandate; second, whether the
Palestine Antiquities Ordinance conflicted with Article 13; third, whether the Muslim
constructions at the top of the Wall violated Jewish rights under Article 13, even though the
construction did not impede Jewish prayer at the Wall, and whether the creation of the Zawiyah
violated Jewish Article 13 rights by impeding Jewish worship at the Wall and/or making access
to the Wall more difficult; fourth, if either of the two parts of question three were answered in the
affirmative, what remedial steps should the Palestine Government take; and fifth, the Colonial
Secretary made an open-ended request to the Law Officers for “any advice generally upon the
whole matter which you may feel able to offer.”

While the request for advice noted “the matter is not one governed entirely by legal
considerations,” it also made clear the Government’s future actions regarding the Wall would be
guided heavily by the Law Officers’ answers to the above questions.95

The Law Officers issued their formal Opinion on 16 February 1929.96 The Opinion expressed
five conclusions, in response to each of the issues Amery had raised for their consideration:

First, the Law Officers concluded the Wall was not a “purely Moslem Sacred Shrine” within
the meaning of Article 13 of the Mandate. “The long-established Jewish practice of praying at
the Wall and the sanctity due to the history of the lowest stratum of the fabric prevent the Wall



from being exclusively sacred to Moslems.”
Second, the Law Officers found the Antiquities Ordinance inconsistent with Article 13.
Third, the Law Officers found that whether the Muslim construction activity at the top of the

Wall did or did not violate Jewish rights under Article 13 would depend on the nature of the
construction and whether it was of such a character as to be offensive to Jewish religious
sentiment and to intrude upon the traditional rights of Jews to pray. Nevertheless, the Law
Officers concluded the construction activity did not violate Article 13. However, the Law
Officers opined that the creation of the Zawiyah violated Article 13 by impeding Jewish worship
at the Wall and/or making access to the Wall more difficult.

Fourth, as to remedial measures, the Law Officers found the Palestine Government would be
justified using the police to enforce the Status Quo. The Law Officers also recommended
consideration be given to amending the 1924 Order-in-Council to restore the jurisdiction of the
Palestine courts to hear and adjudicate disputes regarding the Holy Places and disputes regarding
the implementation of Article 13 of the Mandate.

Finally, the Law Officers recommended the government take steps to appoint the special
commission contemplated by Article 14 of the Mandate to determine the respective rights of the
Muslims and Jews to the Wall.

Lloyd read the Law Officers’ formal Opinion the same day it was issued, and wrote a minute
laced with skepticism. He criticized the Opinion as

[N]ot very helpful but we scarcely thought that they could be. In effect they offer two suggestions. The first is that the
Holy Places O. in. C. [Order-in-Council] … might be amended ‘in such a way as to restore the jurisdiction of the Courts
to the extent which is required.’ The second, and this the L.O. [Law Officers] strongly urge, is that ‘every possible step
should be taken without further delay to secure the appointment of the Special Commission’ prescribed by Art. 14 of the
Mandate. I am very doubtful of the wisdom of adopting either suggestion. An amendment of the O. in C. so as to give
Palestine Courts jurisdiction in disputes concerning the Wailing Wall and its environs would, I think, be likely to revive a
controversy which seems to be subsiding. Both parties – i.e. Jews and Moslems – would be prone to indulge in litigation
on every conceivable point and their unreasonable demands or intolerant refusals would be likely to provoke public
disturbances … I can only suggest that … in so far as the L.O. opinion gives advice as to the action to be taken in dealing
with contingencies that may arise it will no doubt be followed, and invite an expression of [the High Commissioner’s]
views on the two suggestions made by the L.O. and discussed earlier in this minute. It is perhaps unnecessary to enter into
details but I would at least say in the despatch that neither suggestion seems to be free from difficulty.97

Several days later, Bushe minuted that even if the 1924 Order-in-Council were to be amended,
the local courts would still not have jurisdiction to hear cases involving alleged violations of any
of the provisions of the Mandate, including Article 13, because

the Mandate is not, as such, law in Palestine at all. If the Govt was to prevent the erection of a structure, or to pull one
down, vi et armis, I do not see what answer they would have in law.98

Over the next few weeks other officials at the Colonial Office weighed in with their own
comments on the Law Officers’ report. Williams wrote a minute endorsing an amendment to the
1924 Order-in-Council to restore Holy Places jurisdiction to the Palestine Courts. Williams
argued it would be better to “remove controversy [regarding the Holy Places] as far as possible
from the executive to the judicial sphere.”99

A final minute, written by Shuckburgh on 2 May 1929, best summed up the Colonial Office’s
lack of optimism that the Law Officers’ Opinion would help calm the situation in Palestine:

The Law Officers report is not particularly helpful; but then we hardly expected it would, or could be. The only solution
of this vexed question lies in a friendly settlement between Jew and Arab on the spot …100



Chancellor met with the Mufti on 6 May 1929 regarding the Law Officers’ Opinion, which had
not yet been delivered. Chancellor, however, signaled to the Mufti the report would be favorable
to the Muslims, because the Jews had failed to submit any written proof showing which, if any,
appurtenances they had customarily brought to the Wall during Ottoman rule. Following a
lengthy and highly technical discussion of the meaning of the Status Quo as it related to the Wall
and pavement, Chancellor asked the Mufti whether he would be willing, purely as a
humanitarian gesture, to consider allowing the Jews to bring chairs. The Mufti refused, saying
the Jews would interpret “as a right anything which the Muslims might do now solely as a
courtesy.”101

On 8 May 1929 the Colonial Office transmitted the Law Officers’ Opinion to High
Commissioner Chancellor.102

Meanwhile, on 9 May 1929, before they were aware of the Law Officers’ Opinion, the Jews
filed yet another Petition, this time with the Chief Secretary of the Palestine Government (Luke),
alleging several ongoing and new Muslim violations of the Status Quo. The Jewish Petition
complained about the construction of the Zawiyah in a location where the Muslims previously
had no place of prayer (described in the Petition as “an additional Mosque at the right of the
Wailing Wall”) and the opening of a new doorway on the south side of the wall.

Regarding the Zawiyah, the Petition further alleged the only purpose for creating the Zawiyah
was to interfere with Jewish prayer at the Wall by conducting “disturbing and competitive
services” so close by. “It is obviously difficult to imagine,” the Petition said, “that a new
[Muslim] religious need has arisen now after hundreds of years.”

The Jewish Petitioners also accused the Mandatory authorities of applying a double-standard
when enforcing the Status Quo, applying it to “every little thing done by the Jews,” while “ever
willing to facilitate the grant of any demand by licenses, repairs, plans, etc. when it concerns
Moslem authorities.” The Petition expressed hope the Government would “succeed in finding a
radical solution in the matter of the Wailing Wall, a solution which should be based upon that
attitude of strict justice, equal to both parties …”103

On 27 May 1929, Harry Sacher, a British-born, Jerusalem-based lawyer and member of the
Palestine Zionist Executive, still unaware of the Law Officers’ Opinion (which was not
communicated to the Muslims and Jews until mid-June), sent a lengthy and highly legalistic
letter to Chancellor, arguing Jewish rights at the Wailing Wall were more extensive than the
Status Quo concept contained in Articles 13 and 14 of the Mandate.104

Sacher argued Articles 13 through16 of the Mandate needed to be read together, with equal
weight accorded to each provision, to understand the full scope of Jewish rights at the Wall.
Thus, Sacher argued, Articles 13 through 16 collectively stood for the proposition that the Jews
were granted not just the legal right of free access to the Wall, but also the more far-reaching
legal right of free exercise of worship. The text of Articles 15 and 16 of the Mandate, Sacher
argued, further conferred upon the Jews the right to full and free exercise of worship, constrained
not by the limitations of the Status Quo as the British had defined it, but instead solely by
considerations relating to the maintenance of public order and good government.

Those legal rights, according to Sacher, represented merely the baseline of Jewish legal rights
to the Wall under the Mandate. Because Article 14 contemplated the appointment of a Special
Commission to determine the parties’ rights and claims to the religious sites, the drafters of the
Mandate must have intended the word “claims” to encompass more than the mere concept of



existing rights, meaning additional rights “beyond recognized and established law or
practice.”105 Thus, Sacher argued, the Mandate provided far more protection for the Jews at the
Wall than the November 1928 White Paper’s limited notion that the Jews were merely entitled to
the same rights they enjoyed under Turkish rule, and nothing more.106

Sacher also questioned the validity of certain Turkish precedents as the basis for defining the
Status Quo, especially the 1911 ruling. Sacher argued that from 1871 onward the Jews had
conducted daily afternoon and evening services at the Wall, including pitching a small tent at the
Wall during Rosh Hashana and Yom Kippur. Sacher argued the local, Jerusalem-based Turkish
authorities had no jurisdiction to issue the 1911 ruling, as it could only lawfully have been
promulgated from Constantinople. Moreover, Sacher argued, the Jews had appealed the 1911
ruling to Constantinople, and that appeal was still pending when World War I began.107

In any event, Sacher’s arguments failed to persuade Chancellor, who advised the Colonial
Secretary on 14 June that Sacher’s argument was “untenable.”108 Chancellor continued:

The obligation to see that the free exercise of all forms of worship are ensured to all cannot be held to include freedom to
exercise all forms of worship at all times and in all places. It is perhaps sufficient to observe that the freedom of the Jews
to arrange forms of worship and ceremonial in their own synagogues cannot reasonably be held to extend to what they
may do in a place which is admittedly the property of members of another faith and is claimed to be sacred by members of
that faith.109

Chancellor told the Colonial office he had concluded that although the Ottoman authorities had
not specifically allowed the Jews to bring any particular appurtenances to the Wall,

[T]here is probably a more consistent history of Ottoman refusal to permit chairs and benches than of their refusal to
permit the objects referred to in [Sacher’s] memorandum, i.e., scroll of the Law, Ark, box of prayer books, wash-basin
and lamps. But in respect of these articles, too, it would appear that the attitude of the Turks was at best one of tolerance
or forbearance, not of authorization.110

Chancellor said there was “no prospect” of the Jews and Muslims reaching agreement regarding
their respective rights to the Wall and pavement area. Therefore, he submitted a series of
proposals for the Colonial Secretary’s consideration for defining the Status Quo, as “I consider it
incumbent upon me to put forward for your consideration proposals for the solution of this vexed
question.”111 Chancellor’s proposals included a ban on Muslim repair work on the portion of the
Wall immediately facing the pavement without approval from the Mandatory Government, and
permitting the Jews to bring certain customary appurtenances but not benches, stools, or screens
without permission from the Muslim authorities.112 He described the Wailing Wall issue as

probably one of the most puzzling questions that have come before the Government of Palestine for decision, since it
involves not so much ascertainable points of law as considerations of religion and politics, and above all, the precise
extent to which unauthorized or tolerated practice may be held to have acquired in the course of years the sanctity of
prescription.113

Meanwhile, on 11 June 1929, Luke sent a letter to the Supreme Moslem Council formally
notifying them of the Law Officers’ Opinion and granting permission to continue the conversion
of the houses adjacent to the southern end of the Wall into a Zawiyah, and to complete the
construction work at the top of the Wall. The letter specifically referenced the Law Officers’
Opinion, including the cautionary language regarding the legality of the Zawiyah:

In the Law Officers’ opinion the Jews are entitled to conduct their worship without any greater disturbance than has
occurred in the past, or may be inevitable by reasons of changes in the habits of the population of Jerusalem or otherwise.



If the erection of the proposed Zawiyah results in the observance of Moslem rites in the presence of Jewish worshippers,
or in an incursion by Moslems into the place where the Jews pray during the customary times of Jewish worship so as to
cause genuine annoyance or disturbance, this would be regarded as an interference with existing rights.114

Luke sent a mostly identical letter to the Palestine Zionist Executive two days later, notifying
them of the Government’s decision to permit the resumption of the Muslim constructions at and
adjacent to the Wall.115 The Zionist Executive responded on 4 July 1929, complaining the
Muslims were violating the Jews’ existing rights in two ways: first, the Muezzin had recently
begun issuing the call to prayer from the immediate vicinity of the Wall, something which had
not been done prior to the Yom Kippur 1928 incident; and second, the Moghrabis had started
performing a Muslim rite involving the beating of drums and singing (known as the Zikr
ceremony) in a small garden in the Moghrabi area on the other side of the pavement facing the
Wall.116 The Times described the ceremony as

usually conducted by a Rufai or singing Dervish, to the accompaniment of a drum and cymbals. He improvises pious
canticles in a high pitched voice, standing in the middle of a circle of devotees who chant deep-throated responses and
bow profoundly with a rhythmic movement which increases in rapidity as the ceremony proceeds.117

The letter complained both activities disrupted and interfered with Jewish prayer activity at the
Wall.

On Friday night, 5 July 1929, a Mandatory Government official visited the Wall to check the
veracity of the Zionist claim, and reported hearing “a din of drumming and singing which can
only be described as deafening.”118 The Moghrabi Sheikh intervened at the request of Luke and
the Mufti to halt the singing and drumming.119 Mandatory Officials believed the entire incident
had been “a calculated move to bring pressure to bear on the Government to enforce the
recommendations of the [1928] White Paper, and as a response to the Jewish propaganda
regarding the Wailing Wall.”120

In mid-July the Muslims resumed their construction projects. On 20 July, Jerusalem Chief
Rabbi Abraham Isaac Kook telephoned Cust, the author of the 1927 Status Quo Memorandum,
now serving as the Acting Deputy District Commissioner for Jerusalem, to complain. Cust sent a
letter marked “Urgent” to Rabbi Kook the next day, informing him:

[A]fter … the opinion of the Law Officers of the Crown on the legal issues involved had been received, the Government
decided that there was no objection to the reconstruction of this wall on condition that it is rebuilt to its former height. It
was also decided that there was no objection to the new proposed opening made in the wall, provided that there shall be
no incursion by this way into the pavement during the customary hours of Jewish worship and no other act calculated to
cause annoyance or disturbance to Jewish worshippers at prayer.121

Unsatisfied with Cust’s letter, the Jews once again resorted to the petition process to air their
grievances. The Petition, dated 4 August 1929 and sent to the Colonial Secretary in London,
alleged three violations of the Status Quo: first, the new door on the south side of the Wall had
caused the pavement in front of the Wall to be converted from a place of intimate prayer into “a
highway, open to every passer by”; second, converting the Zawiyah “openly alters the feature of
the Wall and may be a continuous source of antagonism and a nest for intrigue and dispute”; and
third, Rabbi Kook rejected any attempt to restrict Jewish prayer at the Wall to certain fixed hours
(a concern which turned out to be the result of a misunderstanding, as the British had not
purported to restrict the hours of Jewish access to the Wall). The Petition concluded with a
request for the British Government to take “immediate and effective intervention … to find a



solution which is in conformity with the holiness of the place and the honour of the [British]
nation.”122

Permanent Mandates Commission and the 1928 petitions

Meanwhile, several months following the issuance of the November 1928 White Paper and the
Law Officers’ Opinion, the original October 1928 Jewish Petition submitted to the League of
Nations following the Yom Kippur incident was ready for consideration by the Permanent
Mandates Commission (PMC). High Commissioner Chancellor traveled from Jerusalem to
Geneva to represent the Mandatory Government.123

The PMC’s Chairman, the Marquis Theodoli of Italy, noted at the beginning of the discussion
the Yom Kippur 1928 incident “had acquired extraordinary prominence throughout the world.”124

But before the discussion could proceed further, Chancellor informed the Commissioners he had
just received a telegram from the National Council of the Jews in Palestine (Va’ad Leumi) asking
the PMC to defer considering the Jewish Petition, “pending submission of additional material.”

Chancellor noted the Muslims were satisfied with the November 1928 White Paper and had
insisted it be enforced. Chancellor explained to the PMC he had told the Muslims he could not
enforce the White Paper without authorization from the Colonial Secretary, who at that time was
awaiting the Law Officers’ Opinion. The Jews, on the other hand, regarded the Status Quo as
defined in the White Paper as their “minimum” claim to the Wall and the pavement.125

Chancellor repeatedly referred during the PMC meeting to the Status Quo as a legal concept,
and used the term “illegal” to describe violations of the Status Quo. Chancellor informed the
PMC the Muslims had raised the height of the wall along the Mufti’s residence overlooking the
Wall to screen the women inside the house from public view. Chancellor said the British
authorities did not regard that as an infringement of the Status Quo. Chancellor also reported the
Muslims had commenced other building activity adjacent to the Wall during early 1929, drawing
protests from the Jews. The Mufti insisted the Muslims had the right to engage in such
construction activity but agreed to a temporary halt as a “personal favour” to Chancellor,126 who
subsequently permitted the construction to resume based on the Law Officers’ Opinion.

Chancellor explained to the PMC how the Muslims were “exceedingly suspicious of the
motives of the Jews in respect of their rights at the Wailing Wall.” Chancellor noted the Mufti’s
concern that if the Muslims allowed the Jews any rights at the Wall beyond those existing during
Ottoman times, then the Jews would soon capture the Haram and build a synagogue overlooking
the Wall. Chancellor characterized the Mufti’s position as “absurd,” but as helpful in
appreciating the Muslims’ “uncompromising attitude.” Chancellor noted the Mufti was not even
willing to allow individual elderly and infirm Jews to bring their own chairs to the Wall to have a
place to sit while praying.127

Chancellor also noted the Muslims and Jews could not agree on a definition of the Status Quo
at the Wall. Chancellor told the PMC he had asked both the Muslims and Jews to provide
documentary evidence supporting their positions as to what the Jews had or had not been
allowed to do at the Wall under Turkish rule. The Muslims supplied copies of the various orders
prohibiting the Jews from bringing benches, but the Jews had as yet (6 July 1929) produced no
documents other than three photographs from 1910 and 1911 showing the presence of benches at
the Wall during Turkish rule, both on religious holidays and ordinary days.128 The Jews’



inability to find additional documentary proof of their practices at the Wall during Ottoman times
motivated their request to the PMC to defer consideration of their 1928 petition.

Following is one of the three photographs the Jews submitted to Chancellor, showing the
Wailing Wall in 1910. The photo ended up in a file (along with several other contemporaneous
photos of the Wall) at the Colonial Office.129



Figure  2.11  Wailing Wall, 1910

(Colonial Office files).

Chancellor said the Mufti had rejected the authenticity of those photos, alleging the caption itself
was not sufficient proof of the date the photo had been taken. Moreover, this particular photo,
even if actually taken in 1910, pre-dated the 1911 Ottoman ruling banning chairs and benches.



Chancellor said the Jews had produced no other documentary proof that chairs or benches had
been in use during Ottoman times.

Chancellor’s personal photo album contains the photograph of the Wall shown in Figure 2.12,
taken in 1929.130 The photo does not appear to show any chairs or benches along the pavement.

The PMC discussion concluded with Chairman Theodoli congratulating Chancellor on the
way he had handled the situation. The Chairman said his own “experience in the East had proved
to him how easily religious passions might trouble relations with Eastern races.”131



Figure  2.12  Wailing Wall, 1929

(Chancellor Papers, Oxford, Bodleian Libraries).

At another PMC meeting several days later, however, Commissioner D.F.W. Van Rees of the
Netherlands132 raised the issue of Britain’s legal interpretation of Article 13 of the Mandate. He
disagreed with the British Government’s interpretation of Article 13 as requiring it “not to make
any departure from the rule followed by the Ottoman Government.” Instead, Van Rees argued,



the better interpretation of Article 13 would have permitted the Jews to make temporary use of a
screen and some chairs on another’s property, because it was “scarcely admissible to
infer … that an attempt was being made on the part of the Jews to infringe any right
whatever.”133

Van Rees further reasoned that under Article 13, the “existing rights” of the Muslims
regarding the Wall and the pavement were limited to the right of property ownership. Thus, the
Ottoman restrictions on Jewish practices at the Wall did nothing to add to the ownership rights of
the Muslims, as those rights were already absolute and undisputed. By the same token, removing
those same restrictions on the Jews would not have decreased or had any other impact on the
Muslim right of ownership: those rights would be the same regardless of any restrictions on the
Jews. That the Ottomans chose not to remove the restrictions did not necessarily tie the hands of
their successors, the British.

Indeed, as Van Rees argued, the British had ample authority under Article 13 to rescind the
“administrative prohibition” on the Jews without in any way adversely impacting the Muslims’
undisputed ownership rights. Van Rees concluded the British Government may have acted
wisely from a political point of view, but its legal interpretation of Article 13 was “open to
doubt.”134

The PMC ultimately notified the World Zionist Organization in March 1929 it had considered
the October 1928 petition and hoped the British Government would be able to broker a
settlement of the Wailing Wall dispute between the Muslims and Jews.135

Sixteenth Zionist Congress

As the month of August 1929 began, the Sixteenth Zionist Congress was already underway in
Zurich, where the delegates voted to form the Jewish Agency, to be comprised of half Zionist
and half non-Zionist members, thereby uniting most of world Jewry under Weizmann’s
leadership.136 The Congress also passed the following Resolution regarding the Wall:

The Congress recalls with sorrow the incidents at the Holy Place of the Wailing Wall where, on the Day of Atonement
[1928], the most sacred day of the Jewish year, Jews, in the midst of solemn worship, were subjected to the indignity of
forcible interference on the part of the police. This was an act of sacrilege revolting to the religious sensibilities of all
men. The Congress repudiates as false the widespread insinuations of hostile propagandists with respect to these
incidents. It solemnly affirms that the protests evoked throughout the Jewish world were the expression of our conviction
that at the Kotel Maaravi, a place of prayer hallowed by an unbroken tradition of many centuries, it is the unalterable right
of Jews to perform undisturbed the offices of their religious life under conditions consonant with the free exercise of
worship, as expressly guaranteed by the Mandate.137

Reaction among Palestinian Arabs to this Resolution and other actions taken at the Zionist
Congress was highly negative. The Arabs viewed the resolutions as provocative, lending support
to their suspicions the Zionists intended to oust the Muslims from the Haram al-Sharif and
rebuild the Jewish Temple.138

Luke would later describe during his secret testimony before the Shaw Commission how the
Palestinian Arabs reacted to the events in Zurich:

Arabs thought Zionism was on the downward grade, but those fears were revived very acutely when they saw that at
Zurich this August Dr. Weizmann pulled off his coup and united the Zionists and non-Zionists into what they regarded no
doubt rightly as the whole of Jewry as far as Palestine is concerned … when Dr. Weizmann effected this amalgamation
between Zionist and non-Zionist Jews then from their point of view they were up against a very formidable proposition



indeed.139

Chancellor described the impact of Zurich on the Arabs in even starker terms:

And when at Zurich last July the Zionist and non-Zionist Jews embraced one another & agreed to join forces to establish
the National Home, the Arabs realized that they now had all the Jews in the world against them, & that now was the
moment to make a desperate bid to get rid of the Jews out of the country for ever.140

August 1929 riots

Increased tensions

By the time the Zionist Congress adjourned on 11 August 1929, tensions in Palestine regarding
the Wailing Wall had grown to a fever pitch, fueled by the anger and resentment that had been
building on both sides since the Yom Kippur 1928 incident. Both the Arab and Jewish press had
been agitating on behalf of their constituencies for months. Both sides had flooded the High
Commissioner’s office with Petitions complaining about each other. Both sides had formed
organizations for “the defense” of the Wall.

As discussed above, Chancellor left Palestine on 19 June to attend the PMC meeting in
Geneva, after which he continued on to England for home leave. Chancellor would not return to
Palestine until 29 August, leaving Luke once again in charge as the Officer Administering the
Government of Palestine. Luke noted in his diary for 19 June, “High Comm’r leaves. I am sworn
in as oag [Officer Administering the Government].”141

The members of the Palestine Zionist Executive had also left the country in mid-July to attend
the Zionist Congress in Zurich, leaving a lower-ranking official, Isaiah Braude in charge, with
assistance from Sacher’s law partner Solomon Horowitz and a Tel Aviv banker, Sigried Hoofien.

On 20 July, the Arabs resumed the building operations near the Wall. That same day a group
of Jews formed a “Pro-Western Wall Committee” under the leadership of Dr. Joseph Klausner of
the Hebrew University, who was a supporter of the Zionist Revisionist Party.142 On 29 July,
Braude and Horowitz met with Luke and asked him to issue a communique regarding the
Muslim construction activity at the Wall and the new door to the pavement, noting the Hebrew
press had grown increasingly provocative and that a government communique might serve to
calm the waters.143

That same day Braude sent a telegram to his superiors in the Palestine Zionist Executive in
Zurich. Braude warned public agitation was growing and something “absolutely” needed to be
said “immediately” to calm the situation.144 But before hearing back from Zurich, Braude went
ahead and issued a Communique on 31 July (after showing a draft to Luke’s deputy, Mills). The
Communique, however, did little to calm the situation.

On 1 August, the Zionist Executive cabled Braude, instructing him that “agitation should be
dampened,” as the Executive saw no prospect of reversing the Government’s policy regarding
the Wall in light of the Law Officers’ Opinion. Braude gave interviews to the Hebrew press that
same day, but to little effect. One paper in particular, Doar Hayom (Daily Mail), run by the
Zionist Revisionist Leader Zev Jabotinsky, was particularly outspoken in opposition to the White
Paper. Hoofien knew Jabotinksy, and on 5 August sent him the following telegram:

Doar Hayom ignores all action of [Zionist] Congress relating to Kotel [Wall] and calls for revolt and insubordination.



Although the public is not influenced thereby yet there is excitement among the youths which might lead to accidents
without being of any practical utility. I ask that you cable them to change your attitude. Otherwise responsibility is on
them and on yourself.145

Jabotinsky responded that he would direct the paper to lower the temperature of its reporting, but
a few days later the provocative tone resumed.146

During the first full week of August there were minor violent flare-ups at the Wall, including
separate Muslim attacks on two Jews. On 8 August Pinhas Rutenberg, the Managing Director of
the Palestine Electric Corporation, met with Luke and warned him Jewish agitation was
increasing over the Wall, so much so that he had heard a group of Jews from outside Jerusalem
might come to the Wall on 15 August for Tisha b’Av observances to commemorate the
destruction of the ancient Temples. As we will see in Chapter 3, Luke and Rutenberg had
different recollections of this meeting when they were examined about it under oath before the
Shaw Commission a few weeks later.147

The Arab press also ran articles in late July and early August agitating about the activities at
the Zionist Congress and supposed Jewish attempts to pressure the British Government to
reverse the White Paper. On 12 August the Society for the Defense of the Aqsa Mosque and
Muslim Holy Places sent a telegram to Chancellor (who was by then on home leave in London)
once again urging immediate enforcement of the White Paper. The organization also issued a
statement to the Arabic press accusing the Jews of violating the Status Quo and calling upon “all
Muslims to hurry to participate in the defense of the Holy Burak and the Mosque of Aksa.”148

Tisha b’Av at the wall

The week beginning Sunday, 11 August 1929 contained two important religious days. The
Jewish fast day of Tisha b’Av, commemorating the destruction of the ancient Temples, was
Thursday, 15 August. The prophet Mohamed’s birthday was to be celebrated on the Muslim
Sabbath, Friday, 16 August. The High Commissioner, Sir John Chancellor, remained in Britain
on home leave. The Chief Secretary, Sir Harry Luke, continued acting in Chancellor’s place as
the Officer Administering the Government. The Palestine Government posted additional police
in the vicinity of the Wall and gave instructions that no demonstrations would be permitted.149

Cust also negotiated with the Muslims for a cessation of their building projects during those
religious Holidays. On 12 August, Klausner’s Pro-Western Wall Committee issued an appeal to
Jews around the world to take action to prevent the forfeiting of the Wall.150 When the Tisha
b’Av Holiday began after sundown on 14 August, Cust visited the Wall and reported all was
quiet and peaceful.

Meanwhile, on that same evening of Wednesday, 14 August, approximately 6,000 Jews
gathered in Tel Aviv, largely from two organizations, the Haganah (Jewish Defense
organization) and the B’rith Trumpeldor, or Betar, a revisionist Zionist organization. The Jews
passed resolutions complaining about the infringement of Jewish rights at the Wailing Wall.
While neither group at any point in time that evening or thereafter during August engaged in
militant or even aggressive activity,151 the resolutions were strongly worded, urging all
communal and political measures be taken until reaching “the redemption of the Wall.” Some in
the crowd chanted “the Wall is Ours” and, evidencing the raw nerves still exposed after the prior
Yom Kippur screen incident, “shame to Keith-Roach.”152



The next day, Thursday 15 August, Cust received a late morning call from an official at the
Va’ad Leumi advising that a number of young Jews had arrived in Jerusalem and were gathering
at the Lemel School, intending to march in procession to the Government offices and hand a
copy of the prior evening’s Tel Aviv resolutions to Luke, and then to proceed to the Wall. By
early afternoon the Mandatory officials decided to allow the procession to the Wall, but fearful
of an adverse Muslim reaction, they imposed three conditions: first, that there be no
demonstrations, speeches, or singing either at the Wall or on the way to or from the Wall;
second, that they not march in military formation; and third, that no flags be raised or unfurled at
the Wall.153

Hoofien relayed the conditions to the youth leaders, who accepted the first two but rejected the
ban on flag-raising. Hoofien recalled advising the relevant police official, Major Saunders, as the
procession began that the youth had rejected the flag-raising condition and had gone ahead
anyway. Saunders recalled later that he did not know the flag-raising ban had been rejected until
he read a report on the incident four days later.154

Before the procession began, the British authorities alerted the Mufti and asked him to notify
the Moghrabi community, to avoid surprise, rumor, and overreaction. The Jewish youth
procession, which began with approximately 300 people and grew as it progressed from the
Lemel School, went directly to the Wall, arriving at around 3.30 in the afternoon of 15
August.155 Three of the youth leaders went directly from the Wall to the government offices to
deliver a copy of the Tel Aviv resolutions from the prior evening. The remainder of the crowd
stayed at the Wall, where the Zionist blue and white flag was raised. One of the young Jewish
leaders gave a brief speech and read the Tel Aviv resolutions, a two minute silence was
observed, and the Hatikvah, the unofficial Jewish “national anthem” was sung.

The Jews behaved largely in an orderly manner, and there were no clashes with the Muslims
either before, during or after the procession to the Wall that day, even though the Jewish youth
had ignored all the government’s conditions, including those they previously had agreed to
obey.156

Despite the British efforts to communicate with the Mufti and downplay the situation, that
same evening The Protection of the Mosque of al-Aksa Association sent identical telegrams to
two newspapers denouncing the Jews’ “severe demonstration” at the Wall. “Resentment is great
and general,” said the telegrams. “Do what should be done of protest and disapproval.”157

Luke made the following handwritten entry in his diary for 15 August: “Jewish feast of Tisha
Be’Av. An extremist J. political demonstration at the Wailing Wall.” Luke continued the
handwritten entry under the date 16 August at the bottom of the page, where he wrote “causing
on [sic] a Moslem counter-demonstration.”158

When one turns to the next page of Luke’s diary, what immediately strikes the reader is that
the entries (except for the handwritten dates on the left margin) were typewritten on separate
pieces of paper and glued to the pages of Luke’s diary book, continuing for a total of eight pages.
This is the first and only instance of typewritten, pasted-in entries for Luke’s diary during 1928
and 1929. Given Luke’s position during the August 1929 violence as the highest-ranking British
official in Palestine, he may have been motivated to create a paper trial in his diary that cast his
actions in the best possible light. Or he may have been too overwhelmed with his responsibilities
and not had time to make daily handwritten entries, and waited until he had time to reconstruct
the events. But unlike Luke’s breezy 24 September 1928 entry, the typewritten entries between



16 August and 25 August 1929 focus solely on the disturbances and contain no frivolity.

Muslim counter-demonstration

The next morning, Friday, 16 August, word reached Cust that the Muslims planned a counter-
demonstration for later that day. Cust relayed the information to Luke, who phoned the Mufti
and asked him to meet immediately. Luke asked the Mufti to use his influence to stop the
Muslim demonstration. The Mufti doubted he could do so, but said he would try to restrict the
demonstrators to Wakf property. By the time the Mufti reached the Haram area, the
demonstrators were already on their way to the Wall. Approximately 2,000 Muslims arrived at
the Wall by early afternoon. One of the sheikhs from the al-Aksa Mosque made an
“inflammatory” speech. Some “riff-raff” from among the Muslim demonstrators attacked the
Jewish Beadle, tore up the prayer books, obliterated the little slips of paper the Jewish
worshipers had secreted into cracks in the Wall, and destroyed a Torah stand.159

Matters worsened considerably, however, as the Muslim demonstrators emerged from the Old
City onto Jaffa Road. They murdered the first Jew they saw, and then:

One mob stopped a car containing a Jew – an English barrister resident in Jerusalem, who was distinguished for his
friendship with the Moslems and was devoting his life to bring together the two branches of the Semitic race – and cut
him and two companions to pieces.160

The Hebrew Press reacted with anger. Luke’s first typewritten diary entry, dated 16 August, said
simply “in connexion with Wailing Wall disturbances caused armored car company to stand by
for emergencies.”161

Luke later testified in a secret, in camera session before the Shaw Commission about the
decision to permit the Muslim 16 August counter-demonstration at the Wall. His stark
assessment bears repeating:

Luke: Palestine is a purely artificial conception. There has never been until 1920 a political unit of Palestine. Palestine,
Syria and Transjordan are from every point of view except the political one at the moment one country and what happens
in Palestine has a very close effect and produces very close and immediate reactions of course in Syria and
Transjordan … [H]ad we tried to prevent the Moslem demonstration at the Wall on the 16th by force, and had the police
been overpowered as they might easily have been, and in my opinion, almost certainly would have been, where should we
have been then?

Chairman: Can you envisage, don’t answer if you feel it is not right to do so, can you envisage what might have taken
place?

Luke: I think in that case it is not difficult to envisage what would have taken place had our police, the Jerusalem police,
been overpowered. The Arabs would have spread right through Jerusalem; they would have killed every Jew they could
have got hold of; quite possibly on their doing that they would have attacked British Jews and then possibly British non-
Jews and that would have been followed by risings in every town in the country. That is what would have happened and
the Government would have been wiped out.162

The uneasy week

On Saturday, 17 August a Jewish youth, Avraham Mizrachi, was stabbed after trying to retrieve
an errant football which had strayed onto the tomato patch of a nearby Arab home near the
Bukharan Quarter. Several Jews and Arabs were injured in the ensuing clashes.

The next day, the Palestinian lawyer Auni Bey Abdul Hadi wrote to Luke complaining the



Mandatory Government should not have allowed the Jews to hold “a big demonstration” at the
Wall on Tisha b’Av. The letter accused the Jews of causing the Bukhara violence by “trespass on
the cultivation of the Arabs.”163

Tensions reached a fever pitch over the next few days, with multiple incidents of Arabs and
Jews attacking each other, but in small numbers. On 18 August, the Executive Committee of the
Palestine Arab Congress wrote to Luke, complaining the Government had allowed the “big
demonstration” by the Jews at the Wall three days earlier and demanding such demonstrations be
banned in the future.164

Mizrachi succumbed to his wounds on Tuesday, 20 August. The British authorities requested
the Jews conduct the burial that same night, under cover of darkness. The Jews refused. The next
morning the Jews held a large funeral procession for Mizrachi through the streets of Jerusalem.
The British authorities wanted the mourners to walk on the back streets, but the Jews insisted on
walking along at least one main road, and it was agreed they could walk along the Jaffa Road for
part of the procession. When the British tried to divert the procession off the Jaffa Road, some of
the Jews refused and tried to push through the police cordon. Violence erupted between the
police and the Jews, leaving two dozen wounded.165

The next day, Wednesday, 21 August, the Palestine Zionist Executive issued a statement
calling upon the Jewish community, especially youth, to “refrain from independent actions and
demonstrations which are likely only to render more difficult the efforts of the Zionist
organization to obtain an effective and satisfactory solution of the whole problem.”166 Press
agitation continued both in the Hebrew and Arabic papers throughout the week.

The following day, Thursday, 22 August, Luke met with several Jewish leaders, who
expressed concern about the possibility of violence the next day, when the Muslims would
normally come to the Haram for Friday prayers. Luke assured the Jewish leaders he had asked
the Muslim clergy to make peaceful sermons, and had ordered more police to Jerusalem from
other parts of the country. The Jewish leaders asked Luke if the police would disarm any
Muslims coming to Jerusalem the next day with heavy sticks or clubs. Luke said he was reluctant
to do so, for fear of provoking the Muslims even further.167

That same evening (Thursday, 22 August), Luke convened a meeting at his home, inviting six
representatives of the Arab and Jewish organizations, three from each side, to try to reach
agreement on either joint or separate public statements urging calm. Jamal Husseini, Subhi Bey
Khadra and Auni Bey Abdul Hadi represented the Arab side, with Isaiah Braude, Yitzhak Ben-
Zvi, and Yitzhak Levy representing the Jewish side.168 Both separate and draft joint statements
were prepared, but the talks ultimately collapsed after the parties could not agree on the
language. Luke’s typewritten diary entry for 22 August described what occurred at his house that
evening:

After a good deal of negotiations was able to bring about the Moslem-Jewish meeting in my house … They arrived at 4
p.m. and I gave them tea and then proposed to leave them to their discussions, but they insisted on my remaining for the
first part. I remained till 5 and then had to go to the office … when I came back … [t]he Arabs said they would not agree
to publication of a joint formula. They continued to talk until 9:30 p.m. without achieving a definite result. I then
suggested, as I was very anxious for an announcement to be made not later than the following morning (23 August) so as
to ensure a quiet Friday on the part of the Moslems, that a short communique might be issued merely to the effect that
three representative Moslems and three representative Jews had met at my house to discuss the situation. The Jews agreed
to this suggestion but the Arabs did not. The Arabs suggested, however, that the discussion should be resumed on the
following Monday, the 26th. This was agreed to by all concerned.169



But the follow-up meeting never occurred, due to the intervening events occurring over that
fateful weekend.

The next day, Friday, 23 August, the British police observed many Arab villagers arriving in
Jerusalem for Friday prayers, armed with sticks and heavy clubs. Major Alan Saunders, the
Acting Commandant of Police, cancelled an order issued by a lower-ranking officer to disarm
the Arabs, fearing doing so would provoke violence, which the British were not sufficiently
staffed to suppress.170 Saunders went to the Mufti and asked for an explanation. The Mufti said
the villagers were carrying the weapons in self-defense and had no aggressive intentions.

The sermons at the Haram that morning were more or less calm, but some in the crowd urged
their brethren to ignore the calls for restraint, and others in the crowd may have been too far
away to hear the attempts to calm them.171 At around noon reports of shots fired from the Haram
reached the British authorities. Soon after, the Arabs began rioting inside and outside the Old
City. By the time the Arabs reached the Orthodox Jewish neighborhood of Mea Shearim, the riot
“took the form of a ferocious attack by Arabs on Jews.”172

That afternoon, a British police official issued arms to 18 Jewish special constables and ex-
soldiers in Jerusalem and staves to another 60 Jews to help the Jews defend themselves. The next
morning the Palestine Zionist Executive asked Luke to arm an additional 500 Jewish youths and
to enroll them as special constables. Luke consulted with the Group Royal Air Force Captain,
who told Luke that once his reinforcements arrived, the British armed forces would be able to
afford “an adequate measure of protection” to the Jews living in outlying areas near Jerusalem.

Luke also conferred with his civilian advisers, and ultimately decided not to allow the young
Jews to be armed, for fear of provoking the Arabs and making the situation even worse.
Following a complaint from the Mufti that the Arabs were in an excited state and worried about
armed Jews, Luke ordered all 41 remaining Jewish special constables to be disarmed.173 Luke
later testified before the Shaw Commission that this was “the most painful and difficult decision
I have ever had to take.”174

Hebron

By the morning of 24 August Jerusalem had calmed down somewhat, but events took a terrible
turn in Hebron, south of Jerusalem, where Arabs “made a most ferocious attack on the Jewish
ghetto and on isolated Jewish houses, killing 60 Jews, including many women and children.”175

The Shaw Commission described the violence in Hebron as “savage,” accompanied by wanton
destruction and looting. The British Police Superintendent in Hebron, Raymond Cafferata, later
recounted the following horrific scene, in which he entered a Jewish house and saw

[A]n Arab in the act of cutting off a child’s head with a sword. He had already hit him and was having another cut but on
seeing me he tried to aim the stroke at me but missed; he was practically on the muzzle of my rifle. I shot him low in the
groin. Behind him was a Jewish woman smothered in blood with a man I recognized as a police constable, named Issa
Sherif … He was standing over the woman with a dagger in his hand. He saw me and bolted into a room close by and
tried to shut me out, shouting (in Arabic) “Your Honour, I am a Policeman …” I got into the room and shot him.176

The British press and the Shaw Commission praised Cafferata’s “great heroism” in preventing an
even worse massacre. Unfortunately, reinforcements did not arrive until many hours later.177 In
fact, the British police “were, for all intents and purposes, helpless” throughout the entirety of the
rioting around the country.178 The Shaw Commission reported there were only 1,500 officers in



all of Palestine, the vast majority of whom were local Arabs, and only 175 of whom were
British.179

Over the next few days spasmodic violence spread throughout the country, including to Haifa
(where both sides attacked each other, with the Jews killing an Imam and six other Muslims). On
29 August the worst violence in the north of the country occurred, when 45 Jews were killed or
wounded in Tzfat.180

The situation largely subsided by 30 August. A total of 133 Jews and 87 Arabs had been
killed. The wounded numbered 339 Jews and 181 Arabs.

Several weeks later Chancellor visited Hebron and recorded what he had seen in a letter to his
son:

I have just come back from Hebron, where I went to inspect the houses where the Jews were murdered. The horror of it is
beyond words. In one of the houses I visited not less than twenty-five Jews men & women were murdered in cold
blood … I do not think history records many worse horrors in the past few hundred years.181

Proclamations and new instructions

On 29 August Chancellor returned “in haste” to Palestine.182 That same day the Va’ad Leumi
issued a communique to the entire Jewish community of Palestine, urging calm and restraint, and
warning any act of revenge or reprisal against the Arabs would be regarded “as an act of
treason.”183 That same day Weizmann wrote to Lord Passfield demanding that Luke and Cust be
fired.184

Two days later, Chancellor issued the Proclamation shown in Figure 2.13.



Figure  2.13  Chancellor Proclamation, 1 September 1929

(Matson Photograph Collection, Library of Congress).185

The Proclamation is interesting in a number of respects. On one hand, it seemed to presume
guilt on the Arab side. On the other hand, it gave in to the longstanding Muslim demand to
enforce the November 1928 White Paper. Nevertheless, the Muslims reacted very negatively to
the Proclamation, resorting again to legal arguments in a letter from 16 prominent Christian and
Muslim Arab lawyers (including Auni Bey) to the High Commissioner.



The letter began by noting the Arab lawyers’ “great regret and astonishment” at the
Proclamation. They attacked the Proclamation as “premature” and not in accord “with the Spirit
of Justice and Equity … [f]or Justice knows no rank and Equity requires no pompous titles.”186

The letter then listed a number of Arab accusations against the Jews that the Proclamation had
failed to mention. The letter went on to address the legal aspect of the recent situation and the
Arab lawyers’ desire for adjudication:

You should at least have remembered that hundreds of Zionists have held an illegal demonstration on the 15th August,
1929, at the Holy Burak and in Moslem suburbs, bearing Zionist colours, cursing the Moslems’ prophet, religion and faith
and that your Excellency could since a month have put a stop to the provocative policy followed by the Zionists in their
efforts to undermine the principles, stipulated in the White Paper of the 19th November, 1928 and to realise the Zionist
aspirations which aim at the expropriation of the Holy Burak and the blessed Mosque of Aqsa. … But whether your
Proclamation be correct or incorrect, facts remain unchanged and it will be given to our voices to reach impartial ears one
day, the world will then realise that your Excellency’s Proclamation which you hurried to publish and in which you
insulted the Arab nation will be considered neither an equitable judgment nor a means by which spirits are appeased and
agitation quelled.187

The Society for the Protection of the Mosque of Aksa and the Moslem Holy Places also wrote to
the High Commissioner on 5 September, complaining the Proclamation was one-sided and
ignored Jewish acts of provocation and violence.188 Like the letter from the Arab lawyers, this
letter also invoked the law and legal process for vindication, demanding “an impartial inquiry be
made by outsiders whose sense of justice is not curbed by Zionist influence.”189

The Jews had already made the same demand one day earlier that “a faithful and independent
commission of enquiry be appointed by His Majesty’s Government to investigate the recent
events, their causes and those responsible for them.”190

Meanwhile, the parties turned once again to the petition process to air their grievances against
each other. The Arabs, for example, submitted various petitions to the League of Nations in early
September 1929 blaming the Jews for the violence.191 The Arab lawyers defending those
charged with riot-related crimes also “arrange[d] a plan to waste as much time as possible in
court,” including frequently walking out of court in protest, leaving their clients without
counsel.192

On 1 October 1929 the Palestine Government issued a set of “Instructions regarding Use of
Wailing Wall” to the Palestine Police, providing the Jews would have access to the Wailing Wall
“for the purposes of prayer and devotion at all times.”193 The Instructions were intended to be
temporary and without prejudice to the ultimate rights and claims of either the Muslims or the
Jews regarding the Wall and the pavement. The Instructions allowed the Jews to bring a portable
stand containing ritual lamps, a portable washbasin and a portable water container. On the
Sabbath and Holidays the Jews would also be allowed to place a stand at the northern end of the
Wall for prayer books, two tables, one for the Ark containing the Torah, and another upon which
to lay the Torah for reading. On Rosh Hashana and Yom Kippur, each Jewish worshiper would
be permitted to bring a prayer mat, to be placed close enough to the Wall to avoid obstructing
passage along the pavement.

The Instructions prohibited the Jews from bringing benches, stools, chairs, or screens to the
Wall at any time. The Instructions required the Muslims to keep the new door at the southern end
of the Wall locked during the Jewish Sabbath and Holy Days. Finally, the Instructions banned
the driving of animals along the pavement in front of the Wall during the mornings of the
Sabbath and Holy Days. On Yom Kippur animals could only be driven along the pavement



between dawn and 7.00am.194

Not surprisingly, neither side was happy with the Instructions. Although not mentioned
specifically in the Instructions, the British later prohibited the Jews from sounding the Shofar at
the Wall on Yom Kippur after receiving a complaint from the Supreme Moslem Council
regarding the use of the Shofar at the Wall on the second day of Rosh Hashana. According to the
complaint a Jew

sounded yesterday at the Buraq a bugle-horn which they usually sound during their prayers at synagogues … While Jews
were prohibited under all circumstances from raising their voices in the Buraq, how dare they use and sound a bugle-
horn.195

The Shofar ban obviously upset the Jews, who sent a formal letter of protest to the High
Commissioner on 13 October 1929, one day prior to the arrival of the Shaw Commission in
Palestine.196

The Muslims also objected to the Instructions.197 At least one Muslim organization rejected
the legal validity of the Instructions, asserting the Jews enjoyed, as a favor granted by the
Muslims that could be withdrawn at any time, merely the right to pay a “simple visit and devoid
of any ceremony, article or voice.” The letter warned the Muslims would use “all lawful means”
to enforce this policy.198 The Muslims also declared a one-day general strike in Palestine,
Transjordan, and Syria to protest the Instructions.199

On 1 October 1929 Chancellor met with the Mufti, who complained the British were biased in
favor of the Jews. The Mufti then added:

[O]ne of the reasons which led the Arabs to turn towards Great Britain was her traditions of justice. But owing to the
intrigues of the Jews those traditions were not being applied to Palestine. The Arabs had not forgotten that 2000 years ago
the Jews had succeeded, by practicing their intrigues on the Roman Governor and officials in Palestine, in bringing to trial
and condemnation no less a person than the Lord Jesus.200

Chancellor received two more telegrams in early October from the Muslim Community, raising
additional objections to the legality of the Instructions. On 7 October Chancellor wrote to his
son:

The Jewish New Year celebrations at the Wailing Wall 4th-6th October have gone off peacefully thanks to police and
military precautions & to my provisional regulations – although the Regulations are disliked by both Arabs and Jews who
are protesting against them. I have had one long telegram on the subject from a Moslem body which threatens to rouse
Indian Moslems against them; but now that they have worked for the New Year, I hope they will serve for the Day of
Atonement.201

On 14 October 2014 and again on 17 October, Chancellor met with representatives of the
Muslim community, including Auni Bey. At both meetings the Muslim representatives lodged a
variety of complaints, including that the Instructions were illegal and violated the Status Quo to
the extent they allowed the Jews to bring any appurtenances with them to the Wall. The Moslems
also alleged the Jews were bribing witnesses who would be testifying before the Shaw
Commission, once the hearings commenced later in October.202 Chancellor grew increasingly
frustrated with the constant pressures of dealing with the Muslim and Jewish sides, confiding in a
24 October 1929 letter to his son, “I am so tired and disgusted with this country & everything
connected with it that I only want to leave it as soon as can do so without failing in my duty.”203

The British Government itself also harbored reservations about the legality of the new
Instructions. Bushe minuted on 20 September 1929 (several days before the Instructions were



made public) that they would “have no legal force.” If “someone does place carpets … or what
not on the pavement, what offense will he be charged with? It is not a criminal offense to
disobey the HC [High Commissioner]!”204

Proposals to settle the dispute

The bitter legal dispute between the Muslims and Jews regarding the Wall stands as one of the
defining aspects of the first decade of British rule in Palestine. But much like any legal dispute,
there were occasional efforts to try to reach a settlement. As early as 1918 the Jews began
making overtures about buying the Wall and the pavement in front of the Wall (in other words,
buying the Abu Midian Wakf property). In the spring of 1918 Chaim Weizmann approached the
British military government, which then floated the idea with the Muslim community. The
Military Governor, Sir Ronald Storrs, reported the Muslims were offended at the notion of
selling Wakf property to the Jews. Storrs advised “it would be a grave error of policy for the
Military Government to raise the question at all.”205

In August 1918 Clayton reported he had tried, while insisting the British were neutral in the
manner, to explain to the Muslims they might be able to secure “a large sum of money for a
property which is to-day of little value.” The Muslims, however, opposed any such initiative,
fearing it would be the first step toward Jewish encroachment on the Haram itself. Indeed, a
society known as the Jamiart El Islamyeh had been formed to urge the Palestinian Arabs not to
consider selling the Wall or any other real property to the Jews.206

In October 1918 Clayton sent another report to London, noting how an unauthorized Jewish
attempt to buy the Wall had disrupted Clayton’s ongoing, quiet efforts to persuade the Arabs to
consider selling the Wall:

Up to quite recently signs were not wanting that the Moslem Dignitaries and notables were beginning to be impressed
with the arguments explained to them at great length in favour of the scheme [for the Jews to buy the Wall]. The
hopelessness … of obtaining the funds to put into effect … the restoration of the Haram es Sharif, the possibility of
replenishing the Wakf coffers and so promoting Moslem education of a liberal scale, the comparative unimportance and
squalor of the buildings and their [Moroccan] inhabitants in the precinct, the lurking fear that they might have one day to
yield for nothing (as a City improvement scheme or otherwise) that for which they would now receive a very large sum of
money – these and a variety of other considerations appeared to be modifying a ‘non possumus’ attitude into one of
critical apprehension and fear of the effect on the local and general Islamic world. From the moment, however, that an
attempt was apparently made by a Jerusalem Jew (doubtless without the knowledge of the Zionist Commission) to get
into direct pecuniary contact with the Moslems concerned something approaching a panic set in, and from that day things
have gone from bad to worse in so far as concerns the Zionist hopes in this respect.207

There had been other Jewish attempts to buy the Wall beginning as early as 1871, but none were
successful.208 For example, a Jewish effort was launched in 1926 to buy properties in front of the
Wall as a first step toward acquiring the entire Moghrabi Waqf area and eventually the Wall
itself.209 By late 1926 the Jews were able to buy one nearby property, and by late 1928 had
raised enough money to make an offer to lease or purchase the area near the Wall, but High
Commissioner Chancellor asked the Jews to hold off to avoid provoking violence.210

In early October 1928 Frederick Kisch, a Jerusalem-based Zionist official proposed, in a
confidential letter to the Zionist Executive in London, that the Muslims be compelled to sell the
pavement and the Moghrabi Wakf to the Jews “in exchange for another suitable area in the Old
City, with the inevitable addition of a cash payment for the benefit of the Wakf authorities.”211

None of these initiatives were pursued, even as new initiatives were brewing in Egypt and



Palestine.
On 26 August 1929 Adrian Holman, a Second Secretary at the British Embassy in Paris, wrote

to the Foreign Office about a visit he received earlier that day from a prominent Egyptian Jew,
the Baron Felix de Menasce, the President of the Israelite Community in Alexandria. Holman
reported that Menasce

[E]xplained to me at some length that the frequent cases of rioting at the Wailing Wall were due to the fact that the
buildings surrounding the Wall were in the hands of the Moslems and had always been looked upon by the British
Government as bearing a religious character. It had consequently always proved impossible for the Jews to buy the
buildings in question and thus prevent troubles in the future. He maintained that the buildings were purely civil as
opposed to religious and that the present moment might be an opportune one for the British Government to reconsider the
possibility of arranging for the Jewish community to buy the buildings for demolition or other purposes. He was sure that
if this were done, the Jewish community throughout the world would easily be able to find the necessary sum of
money.212

G.W. Rendell of the Foreign Office responded to Holman on 7 September, noting the Muslims
viewed the Wall as a religious site and would not be willing to sell the nearby buildings to the
Jews. Rendell poured more cold water on the idea, adding,

[t]he Colonial Office are, I think, familiar with the advantages and difficulties of a solution on the lines of the Baron de
Menasce’s proposal, and seeing how overworked they are at the moment with a variety of Middle Eastern crises, I am not
adding to their correspondence by passing the suggestion on to them.213

On 29 August 1929, less than one week after the Hebron massacres and the same day High
Commissioner Chancellor finally returned to Palestine from his home leave, two separate and
unique proposals, one Arab and one Jewish (presumably unknown to each other), were made to
the British Government to settle ownership of the Wall and/or the surrounding area.

The Jewish proposal was from Pinchas Rutenberg, Managing Director of the Palestine Electric
Corporation, in a letter to Lord Reading (a Jew and Chairman of the Palestine Electric
Corporation), urging the British government to expropriate the entire area in front of the Wailing
Wall to create “a suitable and dignified Jewish praying place.”214

This was not the first time expropriation had been floated,215 but never at such a high level.
Rutenberg was the preeminent Jewish businessman in Palestine and the future Chair of the Va’ad
Leumi. Lord Reading took matters to the very highest level of the British Government,
forwarding Rutenberg’s letter to Prime Minister Ramsay MacDonald the next day, with a cover
letter of endorsement:

I would therefore earnestly represent that the necessary measures should be adopted as soon as practicable to make a
complete end of this cause of dispute by expropriating the more extended area, as suggested by Mr. Rutenberg in his letter
to me. I understand that this could be accomplished without interfering with any part of Moslem “Holy Ground.”216

Interestingly, when Rutenberg testified in camera before the Shaw Commission three months
later, he did not mention the concept of expropriation or his letter to Lord Reading. Rutenberg
instead urged the Mandatory Government to broker a financial solution, saying it was “essential
to bring the two parties together, and then the Jews will pay and the question will be settled.”217

In any event, nothing came of Rutenberg’s expropriation proposal. The Colonial Office
reacted negatively, noting

the present time is not opportune for considering the question of compulsory expropriation … Quite apart from the legal
aspect, such action would be intensely resented by the Moslems and we have taken the line hitherto that expropriation is
out of the question.218



In addition, the High Commissioner (John Chancellor) had already told the PMC the first
conclusion he came to after arriving in Palestine as High Commissioner in November 1928 and
studying the Wailing Wall issue was that “there must not … be any attempt to expropriate, in
favour of the Jews, the area of the pavement in front of the Wall.”219

However, at that same PMC meeting (6 July 1929), Chancellor disclosed he personally had
asked the Mufti to consider selling the Moghrabi dwellings (“mean hovels,” as he described
them) to the Jews, assuming the Jews would pay to relocate the Moghrabi inhabitants to superior
accommodations elsewhere. Chancellor explained the Jews would be able “to make there a
courtyard surrounded by a loggia where they could say their prayers in peace and in dignified
surroundings.” Weizmann embraced the idea and had £70,000 at the ready, but the Mufti
rejected the plan, even after Chancellor suggested the Mufti consider an indirect sale, whereby he
would transfer the property to the Mandatory Government as middleman, which would complete
the sale to the Jews, thereby allowing the Mufti to avoid looking as if he had agreed to a sale to
the Jews.220

In an amazing coincidence of history, only three days after Menasce’s meeting with Holman,
and on the same day (29 August 1929) Rutenberg had sent his letter to Lord Reading, another
prominent Egyptian, Prince Mohamed Ali Pasha, quietly but very dramatically entered the stage.
Ali Pasha was the uncle and Regent to Farouk, the future King of Egypt. Those who knew Ali
Pasha regarded him as “a very liberal-minded man,”221 with a “courtly bearing.”222

On that fateful day of 29 August 1929, Ali Pasha, while on a visit to Istanbul, hand-delivered
to the British Ambassador to Turkey a letter addressed to High Commissioner Chancellor in
Jerusalem. The letter contained a stunning proposal from Ali Pasha for settling the Muslim-
Jewish dispute over the Wailing Wall:

Having heard about the troubles going on in Palestine between Jews and Mohametans, and having a certain knowledge of
the Arab and Mohametan aspirations, I thought I might be of service outlining a proposal by which this quarrel might
perhaps be ended peacefully.

The Mohametans and Arabs having been masters in Palestine for over one thousand years, they are fighting for their
honour and do not want to lose anything which they have acquired as a possession. They fear that either through
administrative channels or by force they will be compelled ultimately to relinquish rights they have held for so long.

Every one knows that in every country in law after the lapse of a certain period proprietary rights are established. In this
case the rights of the Mohametans go back one thousand years.

My proposal for a solution is that, instead of fighting or dealing unjustly by one party or the other, it would be infinitely
better to come to an understanding. The Mohametans may be willing to accept a sum of money which would help them to
do good for the community and as the Jews are rich, if this thing is so much desired by them, there seems no reason why
they should not pay for it. If this could be done, it would avoid coercion and possibly injustice to one or other of the
parties.

Certainly I am sure the Mohametans and Arabs will not accept a small sum such as £10,000 or even £20,000 for a matter
in which their honour is so far involved. In Zurich the Zionists have collected £240,000 for Palestine. Let them give
£100,000 and I feel sure this would settle the difference.223

While the Jews had previously made attempts to buy the Wall, this letter appears to be the first
and only record of an Arab proposal to sell the Wall to the Jews. Although the letter does not
specifically mention “selling” the Wall, that is precisely what Ali Pasha meant. Ali Pasha hand-
delivered the letter to the British Ambassador in Constantinople, Sir George Clerk, telling him he
wanted to “submit a suggestion which would, he thought, provide a solution to the question of



the Wailing Wall in Jerusalem.”224

Ambassador Clerk never forwarded Ali Pasha’s letter to Jerusalem. Instead, he sent it directly
to Foreign Secretary Arthur Henderson in London, along with a cover letter adding his own
observation that

the idea of the Jews buying the Wall has long been considered and rejected, and recent events seem scarcely favorable to
the idea of the Muslims accepting even as fancy a price as £100,000, supposing the Jews were prepared to offer that
sum.225

The Foreign Office kept Clerk’s original cover letter in its files together with a copy of Ali
Pasha’s letter, recording the latter in its official index for 1929 as “Suggested sale of wall to Jews
by Moslems: proposal of Prince Mohamed Ali Pasha.”226 The Foreign Office sent the original of
Ali Pasha’s letter to the Colonial Office. No record was found of any further action, nor is there
any evidence in Chancellor’s files or his diary proving or even hinting he ever learned of the
letter’s existence. The original Ali Pasha letter, containing the only Arab offer ever to sell the
Wall to the Jews, remained buried in the Colonial Office files for the next 90 years.227





Figure  2.14  Mohamed Ali Pasha’s letter228

Ali Pasha’s letter is extraordinary. No one in the Muslim world had previously offered to sell
the Wailing Wall (or broker a sale) to the Jews. Surely Ali Pasha never spoke a word of it to
anyone in the Muslim world, as he lived peacefully for nearly three more decades. Nor is there
any evidence he had any authority from the Muslim authorities in Jerusalem to make the offer.
But his letter nevertheless represents an extraordinary and courageous step for a highly
prominent Arab and potential future King of Egypt to have taken so soon after the August 1929
violence.

One lingering question remains: is it possible Ali Pasha discussed his idea with Menasce? Two
very prominent Egyptians, one Muslim and one Jewish, within three days of each other
separately approached the British Embassies in Istanbul and Paris to float the idea of the Jews
buying the Wailing Wall and nearby dwellings. Perhaps they had coordinated their efforts and
stage-managed them as carefully as possible to avoid detection. Or perhaps neither had any idea
of the other’s activity, and their visits to the British Embassies in Paris (Monday) and Istanbul
(Thursday) of the same week were purely coincidental. We will leave that mystery for others to
solve.
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3
THE SHAW COMMISSION

Introduction

Almost immediately following the terrible violence of August 1929, all three protagonists –
Arab, Jewish, and British – once again invoked the law and the legal process as their tool or
weapon of choice in the conflict between Jews and Arabs in Palestine. The parties quickly
coalesced, for different reasons and with different agendas, around the need for a formal inquiry
into the causes of the riots and to assign blame to those responsible.1

Britain responded by appointing the Shaw Commission to investigate the causes of the
outbreaks and recommend steps to prevent a recurrence. The Commission conducted an
unprecedented and dramatic three-way public trial in which the Jews, the Arabs, and the
Mandatory Government – each represented by outside lawyers from England and Palestine –
faced off against each other for more than two months. The lawyers made opening statements
and closing arguments, cross-examined opposing witnesses under oath, and introduced hundreds
of pages of documents into evidence. The Arab side persuaded the Commission to examine
major policy issues, such as the McMahon-Hussein correspondence and ownership of the
Wailing Wall. The Jewish side failed to convince the Commission that the Arabs had
premeditated the August 1929 violence, or that the Palestine Government could have done more
to protect the Jews. The Commission eventually issued a report blaming both the Jews and the
Arabs for the violence, while exonerating the Mandatory Government. The result represented a
sweeping victory for the Arabs in the first-ever courtroom clash between the two sides.

Formation of the Shaw Commission; Weizmann’s role

Chaim Weizmann, the President of the Zionist Organization and Chair of the Jewish Agency,
personally and very actively led the effort for the Jewish side to convince the British
Government to appoint a commission of inquiry. On 25 August 1929, the day after the Hebron
massacres, Weizmann sent an urgent cable to Prime Minister Ramsay MacDonald, requesting an
independent inquiry to determine responsibility for the violence of the prior week: “Further
distressing news from Palestine compels me to address you respectfully urgent request to take all
measures to prevent further pogroms and institute independent inquiry which would clearly
elucidate responsibility.”2

Weizmann met with the Colonial Secretary, Lord Passfield, three days later to discuss the
Jewish position on how to address the recent violence. Weizmann memorialized their discussion
in a letter to Passfield the following day, 29 August.3 Weizmann recapitulated the Jewish



demands: first, a “final and radical settlement of the Wailing Wall question is urgently
necessary”; second, re-arm the Jewish Constables and the Haganah; third, compensate the Jewish
victims of the violence; fourth, remove both Luke and Cust from their jobs; fifth, reiterate
Britain’s commitment to the Balfour Declaration; and sixth, issue a “substantial number” of
immigration certificates to be placed at the disposal of the Jewish Agency for dissemination as
they saw fit.4

That same day, 29 August, High Commissioner John Chancellor cabled Passfield, stressing
the urgent need to appoint a commission of enquiry composed of impartial British members.5
The next day Passfield informed Chancellor he had spoken to the Prime Minister and decided:

[T]o send a Commission of Enquiry to Palestine with terms of reference to enquire into causes which have led to recent
outbreak and action necessary to prevent a recurrence in the future. It will be made clear that the scope of the enquiry will
be definitely limited to these points and that no reconsideration of our position in Palestine or of Mandate is contemplated.
I propose to appoint as Chairman a Colonial Chief Justice serving or retired or a person of similar standing and other
members of Commission will probably be one member of Parliament from each Party.6

Lord Melchett wrote a “secret and personal” letter to Lord Passfield on 30 August 1929 urging
him to appoint a “statesman, a soldier and a lawyer” to a commission of inquiry, and to give the
Jews and Arabs the ability to retain counsel to examine witnesses and proffer evidence.7 On 2
September 1929, the leaders of the major Jewish organizations in Palestine also wrote to
Chancellor, requesting the British Government appoint an independent commission of enquiry.8

The next day, 3 September 1929, the Society for the Protection of the Mosque of Aqsa and the
Muslim Holy Places also wrote to Chancellor, demanding “an impartial inquiry be made by
outsiders whose sense of justice is not disturbed by Zionist influence … [w]e are confident that
an impartial inquiry will no doubt be in favor of the Arabs.” The letter expressed the expectation
that such an inquiry would reveal the two sole causes of the disturbances were that (i) the Jews
“exceeded every limit in their ambitions and transgressions even upon sanctuaries and religious
rights,” and (ii) the British pursued pro-Zionist policies while delaying enforcement of the 1928
White Paper.9

The British Government acted without delay. The Colonial Office notified the press that same
day, 3 September 1929, that His Majesty’s Government had decided to appoint a Commission of
Enquiry to be chaired by Sir Walter Shaw, the former Chief Justice of the Straits Settlements.10

The other Commissioners, named later, were MPs representing the three major British political
parties: Sir Henry Betterton (Conservative), Rhys Hopkin Morris (Liberal) and Henry Snell
(Labour). Snell was the only member of the Commission without legal training.11 Thomas
Ingram Lloyd of the Colonial Office subsequently was appointed Secretary of the Commission.12

The Colonial Office’s public announcement regarding the newly appointed Commission said:

At the request of the High Commissioner, the Secretary of State for the Colonies is appointing a Commission of Enquiry
which will proceed to Palestine this month to enquire into the immediate causes which have led to the recent outbreak,
including the extent to which it may be regarded as having been preconcerted or due to organized action. In view of
suggestions which have been made in certain quarters, the Secretary of State desires to make it clear that the government
has no idea of reconsidering the British tenure of the Mandate for Palestine and that no inquiry is contemplated which
might alter the position of the country with regard to the Mandate or the policy laid down in the Balfour Declaration of
1917 and embodied in the Mandate of establishing in Palestine a national home for the Jews. The inquiry now initiated,
therefore, is limited to the immediate emergency and will not extend to considerations of major policy. When its report
has been received it will be a matter of earnest consideration by His Majesty’s government along what lines within the
terms of the Mandate, the future policy in Palestine should be directed.13



Behind the scenes, the Colonial Office explained its strategy for selecting Shaw, who was
“slightly deaf and of no great reputation.”14 The Commission was to be something of a
lightweight body, not composed of “eminent statemen or distinguished soldiers.” Thus, no matter
what the outcome, the Commission would lack sufficient stature and prestige to enable the Jews
to pressure the Government to change the manner in which the Mandate was being administered,
or the Arabs to pressure the Government to abandon the Mandate altogether.15

Chancellor, evidently unaware of these internal discussions, cabled Passfield on 5 September,
noting

[i]n view of the fact that the Inquiry to be conducted by the Commission appointed by you will necessarily be largely of a
judicial character and in view of the probability that much of the evidence laid before it will be of a conflicting nature I
strongly urge that as many as possible of the members of the Commission be selected for legal and if possible judicial
experience.16

Chancellor was not impressed, however, when he met Shaw in person for the first time shortly
after Shaw and the other Commissioners arrived in Palestine. Chancellor wrote, “I like the
Chairman Sir Walter Shaw, though I am doubtful he is a person of much force.”17

Meanwhile, Weizmann pushed the British Government to ensure the Shaw Commission would
conduct a thorough, judicial-type inquiry, and be vested with the appropriate legal powers to do
so. On 9 September, he wrote to the former British Chief Political Officer for Palestine, Richard
Meinertzhagen,

I am today making an application for judicial powers to be given to the Commission, and for us to be allowed to engage
counsel and cross-examine witnesses on oath. That is the only way to make the Commission of Enquiry a real thing and
not a purely whitewashing business.

Weizmann went on to speculate about the final, as yet unfilled seat on the Commission, saying,

I understand that the Conservative member of the Commission is not yet appointed, nor is the secretary. I wonder whether
Passfield will make this offer [to sit on the Commission] to you. We would then feel there is at least one who would see to
it that justice is done. … The most important thing is to save the Commission, otherwise we shall have no redress at all.18

The next day Weizmann wrote to Passfield, lobbying the Colonial Secretary to give the
Commission sufficient judicial and legal powers, including subpoena power:

The Jewish Agency is … making the necessary arrangements to be represented by Counsel before the Committee which is
about to enquire into the disturbances in Palestine. We shall be glad to learn that the Committee has been directed to hear
Counsel, and to permit Counsel to call and to examine and cross-examine witnesses. We also assume the Committee will
have power to call for witnesses and documents and to take evidence on oath. It may be that an emergency Ordinance
should be passed in Palestine in order to give the Committee these and all the other powers of a judicial body as
understood in England …19

On 19 September Weizmann wrote to Passfield again, saying

[T]he matter is now of such urgency that it has become of vital importance that all such questions of procedure as can be
settled at this stage should be decided without delay. It is understood unofficially that the Commission propose to permit
Counsel to appear on behalf of interested parties, but the Jewish Agency would be glad to have official confirmation of
this point.20

Terms of Reference and procedure

Terms of Reference



Meanwhile, the British Government wrestled with how to define the Terms of Reference for the
Shaw Commission. Two key issues dominated the internal discussion; first, whether the
Commission should explore major policy issues, such as the Balfour Declaration, the Mandate,
Jewish land purchases, and Jewish immigration, as had been urged by the Arabs; and second,
whether the Commission should determine, as already indicated in the 3 September public
announcement, “the extent to which [the violence] may be regarded as having been preconcerted
or due to organized action.”21

On the first issue, the Arabs had urged very broad terms of reference to allow the Commission
to delve into all aspects of British policy in Palestine and Zionism, hoping the Commission could
be used as a legal lever to attack the Balfour Declaration.22 The Government, on the other hand,
wanted a more limited and less politically sensitive inquiry, focused on the causes of the violence
and how to prevent recurrences. Ultimately the Government stood its ground and refused to
broaden the terms of reference. Passfield noted a “Commission of this character is the right
course, as not arousing expectation of reconsideration of mandate, or indictment of past
administration.”23 As we shall see, however, the lawyers for the Arab side succeeded in
persuading the Commission to receive evidence and consider major policy issues anyway,
arguing it was important to do so to understand the “impression” those issues had made on the
“state of mind” of the Palestine Arabs.

Regarding the second issue, the Government decided to eliminate the “preconcerted or due to
organized action” language from the terms of reference, while quietly informing the Commission
it could investigate premeditation anyway if it chose to do so. The Government was concerned
that allowing the language to remain in the official Terms of Reference would anger the Arabs,
who were sure to read the phrase “preconcerted or due to organized action” as signaling the
British had already decided the Arabs were guilty of having premeditated the violence, much as
Chancellor had appeared to do in his 1 September 1929 Proclamation. The British did not want
to give the Arabs any excuse to boycott the Commission, and therefore they deleted the
language.

Thus, the final Terms of Reference for the Commission were to “enquire into the immediate
causes which led to the recent outbreak in Palestine and make recommendations as to the steps
necessary to avoid a recurrence.”24 Behind the scenes, however, the Colonial Office privately
told Shaw he could interpret the Terms of Reference as “intended to include inquiry into the
extent to which the outbreak may be regarded as having been preconcerted or due to organised
action.”25

Weizmann also asked Passfield to clarify whether the Commission would have the power

to enquire into or decide or report upon the rights and wrongs of the controversy in regard to the Wailing Wall, or, indeed,
to go more fully into this matter than would be sufficient to establish to what degree, if any, the existence of such a
controversy was one of the immediate causes of the outbreak.26

The Arabs agreed to participate in the hearings under protest, while continuing to press for the
Commission to address major policy issues. An official of the Arab Executive noted in a late
October 1929 letter to the Commission that the only way to truly understand what happened in
August 1929 and prevent recurrences would be for the Commission to render judgment on the
“real causes which have engendered and will engender disturbances in the country.”27



Testimony under oath; cross-examination

In addition to the debate over the Terms of Reference, the British Government also wrestled with
two key procedural questions; first, whether the Commission, as Weizmann had repeatedly
demanded, would have full judicial powers, including the power to compel witnesses to testify
under oath, to subpoena witnesses and documents, and to permit counsel to cross-examine
witnesses and make opening statements and closing arguments.28

Second, the British Government considered whether the Mandatory Government should be
required to appear before the Commission as a party to the proceedings. The Prime Minister had
suggested the Palestine Government participate not as a neutral observer, but as a party, meaning
its conduct during the riots was to be included as an issue for the Commission to scrutinize.29

The Colonial Office acquiesced, and the Commission required the Government of Palestine to
appear as a party to the proceedings.

The Commissioners initially decided not to conduct a judicial-type inquiry, meaning the
parties would not be allowed to question witnesses under oath,30 prompting Weizmann to ask
Lord Reading to intercede with the Prime Minister.31 A few days later, the Commission reversed
itself and agreed to allow a full-scale, trial-type proceeding, with witnesses sworn and subject to
cross-examination, as well as permitting opening statements and closing arguments of counsel.32

The Commission justified the change of course at the very beginning of its Report by noting:

After consideration of the question of the procedure to be adopted in the conduct of our enquiry we decided to seek
powers enabling us to require evidence to be given on oath or declaration and to compel the attendance of witnesses and
the production of documents … Though the enquiry which we were commissioned to make was not in any sense a public
judicial proceeding we felt that the object of our mission would be furthered by the appointment of persons to represent
before us the interests of the parties principally concerned in the enquiry … namely the Palestine Government, the
Palestine Arab Executive and the Palestine Zionist Executive.33

The Colonial Office also decided to request approval from the Treasury for the expense of
preparing and printing verbatim transcripts of the public proceedings and testimony, to avoid any
later accusation from the League of Nations that the British Government had in any way
attempted to suppress the evidence presented to the Commission.34

Counsel selection

Weizmann also took the lead in hiring lawyers to represent the Jewish side. Weizmann wrote to
Louis Lipsky, the President of the Zionist Organization of America on 13 September that “[w]e
are making all preparations for best legal talent.”35 Weizmann approached the New York-based
banker Felix Warburg about helping fund the cost of lawyers,36 while simultaneously fending off
Warburg’s attempt to send American lawyers to handle the case for the Zionists:

Arrangements already far advanced with [Lord] Reading’s advice for legal representation Jewish interests including
engagement eminent counsel here, competent lawyers now at work in Palestine on collection evidence. [Harry] Sacher
leaves next week to take charge preparation of our case. Appreciate suggestion regarding [Jonah] Goldstein and Louis
Levy [American lawyers], whose services would doubtless be valuable, but anxious to avoid possibly overlapping due
multiplicity legal advisers …37

Weizmann wrote to Kisch of the Palestine Zionist Executive a few days later:



Now that the Commission of Enquiry has been definitely constituted, the preparation of our case has become a matter of
the utmost urgency and importance … Eminent counsel are being engaged here to conduct the case before the
Commission on our behalf … As a result of a conference last Friday at which the leading Counsel whom it is proposed to
brief, namely Sir Boyd Merriman, a former Solicitor-General, and Lord Erleigh, were present, the general lines on which
it is thought that our case should be presented were agreed upon and Sacher is fully cognizant of the main points to be
borne in mind in the collection of evidence and the general preparation of the material.38

The Shaw Commission, having acceded to Weizmann’s demand to conduct a full-scale, trial-
type proceeding, allowed the Arab and Jewish parties to name a maximum of six lawyers to
represent each side, thereby further underscoring “the legal character of the inquiry.”39

Table 3.1 identifies the most important players in the hearings.

TABLE  3.1  Shaw Commission: key players

Commissioner/Counsel Affiliation Client
Sir Walter Shaw,
Chairman

Former Colonial Judge N/A

Sir Henry Betterton,
Commissioner

Conservative MP N/A

Sir R. Hopkin Morris,
Commissioner

Liberal MP N/A

Henry Snell,
Commissioner

Labour MP N/A

Sir Boyd Merriman Former (and future) UK Solicitor General (Conservative Party); one of two Law Officers
rendering 1929 opinion regarding Status Quo; future President of London Divorce Court,
signed final decree granting divorce to Wallis Simpson, leading to abdication of King
Edward VIII in 1936

Palestine
Zionist
Executive

Lord Erleigh (Gerald
Rufus Isaacs)

Barrister, son of Lord Reading Palestine
Zionist
Executive

William Stoker Former Colonial Attorney General Palestine Arab
Executive

Auni Bey Abdul-Hadi Lawyer and Palestinian nationalist; future leader of Istiqlal Party Palestine Arab
Executive;
Supreme
Moslem
Council

Kenelm Preedy Junior Barrister, United Kingdom Government of
Palestine

Robert Drayton Solicitor General, Government of Palestine Government of
Palestine

The Arab Executive appointed William H. Stoker, a former Colonial Attorney General to
serve as its Chief Counsel.40 The Arabs also selected the well-known, “forceful and eloquent”
Arab lawyer Auni Bey Abdul-Hadi,41 plus Reginald Silley and M.E. Moghannam.

The Zionist Organization retained Sir Boyd Merriman, the former Solicitor General of the
United Kingdom in the prior conservative government. Merriman was one of Britain’s most
famous barristers, and he served as one of the two Law Officers who had rendered the legal
opinion regarding the Wailing Wall only a few months earlier.42 The Zionist side also retained
Lord Reading’s son, Lord Erleigh, plus Solomon Horowitz, W.A. Davies, S.E. Karminiski and
Leonard Stein.43

The Colonial Office arranged for the Mandatory Government to be represented by Kenelm
Preedy, “a barrister with a reputation for combativeness,” assisted by Robert Drayton, the
Solicitor General of Palestine.44 Chancellor wrote:



The Jews have engaged expensive counsel in England to represent them. The Arabs will probably now do so too, & the
Sec. of State [Passfield] has recommended that the Government of Palestine should engage experienced Counsel from
England to represent them before the Commission, as the acts of a number of Government officers will be attacked by the
Jews. I have of course agreed to that suggestion, as I want to give my fellow officers every protection in my power.45

FIGURE  3.1  Sir Boyd Merriman

(Shutterstock Images).

As will be seen, the transcript of the hearings46 reveals two important aspects about the various
lawyers for all three sides. First, Merriman was the most impressive courtroom lawyer,



demonstrating a superb mastery of the facts, including the contents of the massive amounts of
documents that would become part of the evidence before the Commission. At the same time,
however, Merriman also displayed an alarming level of arrogance and ego that overshadowed his
legal skills. He repeatedly irritated the other lawyers and frequently goaded Preedy into trivial
clashes over matters that bore little or no relevance to the key issues in the proceeding.

Perhaps Merriman’s role as the former Solicitor General of the United Kingdom and his
reputation as one of Britain’s top barristers caused him to believe he could have his way with the
other counsel and the Commission, or perhaps he was simply a supremely self-confident and
egotistical trial lawyer who thought he was better than everyone else in the courtroom. Preedy
also relished the combat with Merriman and the Jewish witnesses, frequently engaging in highly
unprofessional behavior in the hearing room. Bentwich later bemoaned that “[w]hat might have
been an open and straightforward enquiry into the events of the riots became a forensic contest
which was dominated by the arts of Counsel.”47

Stoker, on the other hand, while not a great trial lawyer, somehow managed to do by far the
best job for his clients. Before the hearings began, the Palestine Government in Chancellor’s 1
September Proclamation had publicly accused the Arabs of perpetrating the massacres. By the
time the hearings had concluded, however, Stoker had quite effectively managed to align the
Arab side with the Palestine Government and put the Jews on the defensive.

Stoker also succeeded in engaging the Commission’s interest in considering the very matters
of major policy the Arabs had always hoped to include and the British Government and
Weizmann had hoped to avoid. The Jews had clearly underestimated Stoker, as revealed in this
exchange between Weizmann and Lord Lugard, the British member of the Permanent Mandates
Commission of the League of Nations:

Lugard: Pity you didn’t ask me about Stoker before. He was a puny [sic, ‘puisine’] judge in Nigeria when I was Governor
and he is a poor creature.

Weizmann: I answered that I really wasn’t interested in Stoker’s reputation, he was not our counsel but the counsel for the
Arabs, and I was surprised the Arabs couldn’t get a better man as they had plenty of money …48

High Commissioner John Chancellor decided the Jewish Attorney General of Palestine, Norman
Bentwich, should not participate in the proceedings due to his Zionist sympathies.49 As it
happened, Bentwich would not have been able to participate fully anyway, as an Arab messenger
for the Palestine police shot Bentwich on 24 November 1929, midway during the hearings,
wounding him in the thigh.50

The Shaw Commission was entering uncharted territory, effectively agreeing to an
unprecedented, three-way public trial in which the Jews, Arabs, and the Mandatory Government
and its top officials would face off against each other’s lawyers.

Opening hearing

The Shaw Commission arrived in Palestine on 14 October 1929 and remained until 29
December. The Commission held its first public sitting on 24 October 1929. Chairman Shaw
began with a lengthy statement, noting “[t]he tragic events which have recently occurred in
Palestine have shocked the conscience of the whole world.”51 Shaw described the Commission’s
terms of reference – to enquire into the immediate causes of the disturbances and to make



recommendations to prevent future recurrences. Shaw noted the Commission was “precluded
from considering questions of major policy. Such questions do not fall within the terms of our
reference.”52

FIGURE  3.2  Sir Walter Shaw (front center), with Sir Henry Betterton (front left), Henry Snell (front right), R. Hopkin Morris
(rear left), and T.I.K. Lloyd (rear right)53

Shaw next discussed the procedure the Commission intended to follow. He began by saying
the Commission was “not here to hold a public or judicial enquiry, nor have we the power of a



judicial or legal body.”54 Shaw said the witnesses would all testify only in private sessions
closed to the public. As we shall see, however, the Commission revered itself on both counts – it
took almost all witness testimony in public, and in every other respect acted as a court and
conducted the proceedings as a trial. Shaw also drew a distinction between the British
Government and the Palestine Government, explaining the Commission acted solely on behalf of
the former and not the latter. He identified the three parties to the proceeding as the Palestine
Arab Executive, the Palestine Zionist Executive, and the Palestine Government.

Shaw concluded the discussion of procedure by saying the Palestine Government should
present its case first, prompting Preedy, the lawyer for the Government, to say “I am unaware at
the moment of any charges against the Government.”55 Preedy complained to Chancellor later
that day, saying “it is really very wrong to have put the Government in the same position as the
two other parties.”56 The Arab side would follow the government, with the Jewish side
presenting its case last. The Commission took no testimony at its first session, adjourning for a
long weekend until Monday, 28 October 1929, the day before the global financial crash.

During the next two months the Commission conducted 46 public sessions and 11 in camera
sessions in Jerusalem between 24 October and 27 December 1929. The Commission heard
testimony from 110 witnesses during the public sessions and from 19 witnesses in camera,
including several witnesses who had previously testified in public. Of the 110 witnesses who
testified in public, 26 were called by the Palestine Government, 47 by the Arab side and 37 by
the Jewish side. The Commission also received into evidence 187 documents or collections of
documents.57

The Commission published its report on 31 March 1930, and also published the transcripts of
the public sessions, along with copies of the documentary evidence.58 The transcripts of the in
camera sessions were not published. The Chairman’s copy of the in camera testimony has been
stored ever since at the British National Archives in two file folders, containing the testimony of
nine of the in camera witnesses.59 Transcripts of all in camera witness testimony are stored at
the National Library of Wales in the Rhys Hopkin Morris collection.

The trial

Saunders testimony

On the first day of testimony, the parties agreed that before giving opening statements it would
be best to hear the testimony of Major Alan Saunders, who had served as the Acting
Commandant of the Palestine Police and Prisons Department during the riots, to give the
Commission an overview of the facts.60 The discussion about how much of the facts the parties
would be able to elucidate from Saunders’ testimony led to the first of many flare-ups between
Preedy and Merriman, with Merriman sarcastically accusing Preedy of not giving him “credit for
having a little knowledge of the rules of advocacy.”61

Following Preedy’s direct examination of Saunders, Stoker conducted the first cross-
examination of the hearings, but treated Saunders as a friendly witness. Stoker, ignoring the
limitations of the Terms of Reference, immediately asked Saunders about an issue of major
policy – Muslim ownership and Jewish rights of access to the Wall and the pavement in front of
the Wall:



Q: What is called the Wailing Wall is, I understand, part of the wall including the Mosque?

A: That is so.

 … 

Q: I may put it quite shortly. It has been well established that [the pavement in front of the
Wall] is the property of what is called Wakf?

A: The whole area is the property of the Moslem Wakf.62

Stoker then elicited an admission from Saunders that the Jewish practice of bringing “chairs
and tables and other things” to the pavement was an “innovation,” meaning a breach of the
Status Quo.63 Merriman did not object to any of these questions, even though they clearly fell
well beyond the scope of the Commission’s Terms of Reference.

A short time later, during Merriman’s cross-examination of Major Saunders, Commissioner
Hopkin Morris interrupted to ask Merriman about the applicability of Article 14 of the Mandate
to the Wailing Wall. Merriman reminded the Commission he had served as one of the Law
Officers who had been consulted about the legal status of the Wailing Wall, and thus would need
to recuse himself from any discussion of those issues. Merriman said he would have to express
his opinion on the subject “very guardedly,” and the question put him in the “very gravest
difficulty,” meaning he did not want to be in the position of having to choose between his former
client (the British Government) or his current client (the Palestine Zionist Executive).64 As the
hearings proceeded, however, the issue of the parties’ rights at the Wall repeatedly came up, but
Merriman never again raised any concerns about the potential conflict between his prior role as
one of the Law Officers and his current role as Counsel for the Palestine Zionist Executive.

The evidentiary door opens

During Saunders’ testimony, Preedy suggested that even though the Commission would not be
making any legal decisions regarding the Wall, “you will certainly have to ascertain what was in
the minds of the people of this country which led to these disasters.” The Arab and Jewish “state
of mind” was, Preedy argued, relevant to the Commission’s determination of both the causes of
the violence and their recommendations to prevent any recurrence. Commissioner Betterton, who
had been leaning against allowing the testimony and adhering closely to the Terms of Reference,
suddenly embraced Preedy’s argument as “another point altogether.”65 Stoker immediately
joined in, saying “[t]hat is the reason, if I may say so, why I introduced the subject.”66 Merriman
then walked right into the trap: “I agree entirely with what Mr. Preedy has said. You cannot
ignore … the nature of the controversy at the Wailing Wall and the incidents that happened
around it …”67

From that moment forward, the door was open to allowing enormous amounts of evidence
regarding major policy issues that should have been out of bounds, such as the impact of the
McMahon-Hussein correspondence on the Arab “state of mind” regarding the legitimacy of the
Balfour Declaration; the parties’ “state of mind” regarding infringements on their legal rights at
the Wall; and the Arab “state of mind” regarding Jewish immigration and land acquisition.



Merriman had unwittingly agreed to the very Arab demands regarding the scope of the
Commission’s inquiry that Weizmann and the British Government had resisted when discussing
the Commission’s Terms of Reference.68 As Bentwich later noted, the Arabs “adroitly shifted the
emphasis of their case from the events of August 1929 to the grievances about the Mandate, the
broken promise of Arab independence, the Jewish immigration and the dispossession of Arabs
from the land.”69

Ineffective cross-examination

Merriman’s cross-examination of Saunders ran six times longer than Stoker’s.70 Merriman spent
nearly the entire cross-examination challenging the conduct of the police and the Palestine
Government, placing his clients in an adversarial posture against the Palestine Government and
its police force. Merriman grilled Saunders on a broad range of issues, alleging through his
questions that the police could have done more to stop the 16 August Arab counter-
demonstration in Jerusalem; the police should have disarmed the Arabs and further armed
(instead of disarming) the Jews; the police should have done more to afford “some measure of
protection” to the Jews; Saunders should have urged the Mufti to call upon the Arabs to stand
down; and while no Jewish constables had fired on any Arab civilians, armed Arab police had
fired on Jewish civilians.71

Merriman also focused on Arab rumors spreading through Palestine that the Jews had thrown
a bomb at the Mosque of Omar, killing Muslims.72 Merriman pointed to several other examples
of Muslim “incitement” during the week of 16–23 August. Merriman also characterized the
mysterious movements of key Arabs around Palestine during the days preceding the worst
violence, and the Mufti’s apparent effort to obtain a visa to leave Palestine for Syria, as evidence
the violence had been planned in advance.

Saunders, however, refused to concede the violence had been premeditated:

Q: With the information now at your disposal, have you any doubt whatever that this
outbreak was premeditated?

 … 

A: I have a doubt that it was premeditated, as I told you just now. I made it quite clear that it
was undoubted to me, with the reports at my disposal here, that in the events which
happened, with the atmosphere which was created before the outbreak, that at some time or
other, if that atmosphere was not disposed of, an outbreak was bound to occur, but I cannot
come nearer to the conclusion of premeditation than that with the information at my
disposal.73

Stoker seized on this point during his follow-up cross-examination of Saunders, asking
Saunders about a conversation he had with the Mufti on Friday, 23 August:

Q: His [the Mufti’s] influence, in your opinion, had been in the direction of peace, and not
warfare, and you thanked him for his efforts in that direction?



A: That is so.74

The question of Jewish rights at the Wall came up again during Preedy’s redirect examination
of Major Saunders, except this time it came directly from the Chairman of the Commission:

Q: [Chairman Shaw]: I gather that you … knew that these young Jews were not going there
[to the Wall on 15 August] for a legitimate purpose. They were not going there to pray, and
that was a trespass on the property?

A: Yes …75

Thus, by the time the first witness had completed his testimony, the dynamic for the remainder
of the hearing had been set. Merriman had positioned the Jewish side as adverse to the Palestine
Government, accusing it of not having done enough to prevent the violence. As one historian had
noted, “[t]he Palestine administration, itself being charged by the Jews with passive, if not active,
complicity in the violence that occurred, understandably gave its support to the Arab version of
what took place.”76

Chancellor criticized Merriman’s aggressive cross-examination of Major Saunders and other
Government witnesses, noting in a letter to his son:

The Inquiry Commission continues its proceedings. The evidence of the police witnesses have not yet been completed.
Boyd Merriman and Erleigh the Counsel for the Jews have made many unsuccessful efforts to prove by cross-examination
that the British police officers failed in their duty. These attempts have not made a favourable impression on the members
of the Commission, I am informed, & when one remembers what a handful of British Police do in beating off mobs of
frenzied Arabs & saving the lives of countless Jews, it seems to me to be an unworthy line to adopt for an ex-Solicitor
General [Merriman] of a Conservative Government.77

Making matters worse, Merriman had already clashed repeatedly with both Preedy and Stoker,
changing the adversarial dynamic from a three-way “enquiry” involving Arabs, Jews and the
Palestine Government into a trial in which the Jews were the plaintiff and the Arabs and
Palestine Government were co-defendants, with a common interest in refuting the Jewish claims
against them.78 This tactic, according to Bentwich, who was reduced to a mere observer of the
proceedings, backfired: “The attitude of the Zionists in attacking the Palestine Administration,”
he later wrote, “had another regrettable consequence in estranging official and English sympathy,
and driving the Administration to the side of the Arabs.”79

Notably, Weizmann himself shares the blame for this aggressive and misguided attack on the
Palestine Government during the hearings. Weizmann, who was not present in Jerusalem but was
actively monitoring the hearings from London, sent a cable during the middle of the hearings
directing Sacher to make sure “Luke should be pressed in cross-examination more on
Government Bulletins published after disturbances giving impression Jews Arabs engaged
interracial conflict, thus obscuring character Arab attacks. Consider also point objectionable
behavior officials on certain occasions should be raised.”80 Not content with just a telegram,
Weizmann also wrote a letter to Sacher the same day, expressing concern whether “in tackling
Luke, Merriman has done all that could be done; he hasn’t examined him closely on the Bulletins
which were issued during the time of the upheaval.”81

Weizmann also wrote to Warburg midway through the hearings, expressing delight that the
Palestine Government had been put on the defensive:



[N]ow they find themselves practically in the dock, because the evidence, as far as it has been produced, goes very much
against them. Moreover … something has happened which is very much unprecedented in the annals of British
Administration, namely that a British Administration finds itself attacked and accused instead of being the impartial
judge. … In other words the Administration is a party and not above parties. This, of course, has never happened before
and the Enquiry is taking quite a different turn from what the Colonial Office intended, or has been accustomed to in
previous enquiries. Of course, we cannot anticipate the results of the enquiry, but, from the evidence available at
present … it seems that it is going very well.82

As we shall see, Weizmann and Merriman had both miscalculated. Stoker and the Arab lawyers
took full advantage of this courtroom dynamic, enabling them to join forces with the Palestine
Government against the Jewish side. In addition, as one commentator has noted, the result of the
Commission allowing the Arab side to present its case before the Jewish side “gave them the
opportunity of converting their case from one of defense into one of attack.”83 Stoker and Auni
Bey introduced as much testimony as they could on two issues of major policy that were
supposed to have been off-limits under the Terms of Reference – the legitimacy of the Balfour
Declaration, and Arab rights to the Wall and the pavement in front of the Wall.



McMahon-Hussein and the legitimacy of the Balfour Declaration

The Arab lawyers began their attack on the Balfour Declaration by starting with the legal
argument, well-developed by 1929, that the Balfour Declaration was void ab initio because it
conflicted with Britain’s prior wartime promise of Palestine to the Arabs. The Arab lawyers
pursued this theme with several witnesses during the hearing.

In his brief opening statement, Stoker referred to the

latent feeling and sense of injustice conceived by the Arab population to be suffered by them in the application to
Palestine of the Balfour declaration of November, 1917, and of the Mandate of 1922 founded thereon; in breach of the
pledges and promises made to them by Great Britain in 1915 ….84

Ezzat Effendi Darwazer, a member of the Arab Executive, later testified “[o]ne of the natural
demands of the Arabs of Palestine is the abrogation of the Balfour Declaration.”85

During his cross-examination of Luke, who had been called as a witness for the Mandatory
Government, Stoker noted the Arab revolt against the Turks had been encouraged with British
promises of independence, and the subsequent Balfour Declaration had interfered with those
promises and caused the internal situation in Palestine to become “volcanic … it was like a thing
loaded with explosives which may go off at any moment.”86

The Arab side also called the Mayor of Nablus, Haj Tewfik Hammad, as one of its early
witnesses. Under direct examination by Auni Bey, Hammad said he believed the Zionist
acceptance of the White Paper of 1922 was not sincere, and the true Zionist objective was “[t]o
get hold of Palestine.”87 Hammad later emphasized his point by adding, “I think I would make
an example of this glassful of water – and this water might overflow, and that would absolutely
answer about the future destiny of the country …”88

The Arab side next called Subhi Bey al Kadra, one of the Arab lawyers who had signed the 4
September 1929 letter to Chancellor protesting Chancellor’s 1 September 1929 Proclamation
regarding the riots. Stoker’s colleague Reginald Silley asked al Khadra on direct examination
about his experience as an officer for the Turkish army during the War, and his decision to
switch sides and join the revolt against the Turks. Al Kadra mentioned the leaflets the British had
air-dropped over Arabia urging people to join the Sherif and rise up against Turkish rule.

Merriman then interrupted and had the following exchange with Silley, in which Merriman
managed to insult Silley but accomplish nothing else:

Merriman: May I ask my friend to indicate … whether this is an “immediate cause” of the
riots or it is a matter of major policy?

Silley: One of the terms of reference is to make recommendations as to the avoidance of
them in the future.

Merriman: But not on major policy.

Silley: It is not major policy. It is a matter of history.

Chairman: It might possibly be the cause of the riots.



Merriman: If my friend says so; he did not say so.

Silley: If you give me an opportunity of speaking, I might say something.

Merriman: That is merely rude …

Silley: I was about to say when you stopped me that … [i]f the other side are to be allowed
to go back and to the Balfour Declaration and take their stand upon it and raise certain
things to-day, we are entitled also to go back to certain declarations and take our stand on
them to-day. What is sauce for the goose is sauce for the gander.

 … 

Chairman: I do not think we can shut it out at any rate.

Silley: May I express the hope that anything that records any pledge given by the
Government of Great Britain to any country should be given the position of at least having
judicial cognizance taken of it?

Merriman: Let us go back to Magna Carta then.89

Silley kept his cool and continued pressing the Arab position that British wartime promises to
the Arabs, including the McMahon-Hussein correspondence, were relevant to the Commission’s
inquiry. A few moments later Silley had the following colloquy with the Chairman, who clearly
was losing his grip on holding the inquiry to the strict limits of the Terms of Reference:

Silley: I propose to show there was correspondence between His Majesty’s representative
and the Sherif of Mecca whereby –

Chairman: We have all that. We have the [1922 and 1928] White Papers at which we are
entitled to look. We do not want evidence given of the content of the White Papers.

Silley: I am not submitting evidence as to the content of the White Papers. I am submitting
evidence as to the effect the contents of those papers produced on the minds of this
[witness] and the people he represents. I submit it is more than material, it is essential to
the inquiry.

Chairman: For what it is worth we will hear what effect it has had on this gentleman’s
mind.90

Several days later the Arab side called the Grand Mufti of Jerusalem, Haj Amin al Husseini, as
a witness. As a courtesy the Commission agreed to take his testimony in private at his home, but
like the other witnesses he too was placed under oath.91 During his direct examination,
conducted by Stoker, the Mufti discussed the McMahon-Hussein correspondence:

Q: [W]hat, in your experience and from what you have seen, are the practical results to the
people as regards the application of the Balfour Declaration and the Mandate …?

A:  … In 1915, during the most critical period of the Great War, the Sherif Hussein, who



was the leader of the Arabs as a whole at that time, entered into negotiations with Great
Britain and the Allies through Sir Henry McMahon. The first communication which Sherif
Hussein addressed to Sir Henry McMahon was in 1915, and after negotiations and
deliberations concerning the boundaries of the Arab kingdom, Sir Henry McMahon sent his
last [sic] letter. That letter was sent in October 1915 … As a result of these messages … the
Arabs joined with the British and Allies in the war and deserted Turkish military ranks.
They rendered great service to the British cause … The inhabitants of Palestine also took
part in the War because their country is included in the pledges. Many of them deserted the
Turkish lines and ran away to the British lines.92

A few moments later the Chairman, now clearly interested in the issue, remarked, “[i]t all
depends on the construction of the McMahon correspondence.”93

The Mufti, who had studied law in Cairo, took advantage of the opportunity as a testifying
witness to continue making the legal case for the Arab side. He read aloud the text of Articles 20
and 22 of the Covenant of the League of Nations, arguing

it would have been necessary in accordance with the declarations and provisions in this article [Article 20] that the
Balfour declaration should be abrogated as it is inconsistent with the terms of Article 22 of the Covenant of the League of
Nations.94

Stoker picked up this theme and continued with the Mufti, asking his own witness a series of
leading questions without objection from either Merriman or Preedy:

Q: The consequences of that [Balfour] declaration are to be found in the Mandate, are they
not …?

A: Yes.

Q: It is under the Mandate that the application of the Balfour Declaration is going on, is it
not?

A: Yes.

Q: And it is the effects of that which the Arabs in Palestine are feeling to-day?

A: Yes.

Q: And have been feeling ever since the Mandate?

A: Yes. I would like to mention some of them. In 1922 the League of Nations ratified the
Mandate for Palestine. The Mandate and the terms of the Mandate did not refer to the
protection of the political rights of the Arabs but refer only to the political rights of the
Jews. If there is any mention of political rights in the Mandate it is only in connection with
the rights of the Jews. The Mandate altogether is inconsistent with the pledges given
previously to the Arabs. It is also inconsistent with the undertakings of the Covenant of the
League of Nations.95

At that point Commissioner Betterton finally interjected:



The witness is now going to what is clearly beyond our terms of reference. He is stating, for instance, that the Mandate
does not come up to the pledges previously given. All that we are concerned with is whether it is considered by him to be
such a grievance as to contribute to the recent disturbances.

The Chairman concurred, noting “[a]ll that is relevant is the effect on the Arab mind.”96 Despite
this parsing, Stoker and the Mufti had succeeded in putting on the record their argument that the
Balfour Declaration and the Mandate were both illegal given Britain’s prior pledge of Palestine
to the Arabs.

Several days later the Arab side continued this line of argument, calling to the stand the
Sheikh of Beersheba, Freih Abu Lidyen. Under direct examination by Auni Bey, the Sheikh
testified:

Q: What are the reasons which moved the Moslem tribes of Beersheba to slaughter and kill
the Moslem Turks?

A: It is true that the Turks are Moslems and we are Moslems, but since our King, King
Hussein, made an agreement with Great Britain and became an ally of Great Britain we
follow him, we do not follow the Turks. We follow our King; therefore we joined in the
War against the Turks because we are Arabs.

Q: Did you know the subject of the Treaty which was made between King Hussein and the
British Government?

A: The subject was that we would form an Arab Government and be independent of the
Turks and we united with Great Britain.

Q: Did you obtain the Arab Government?

A: We saw nothing of the sort. Instead of establishing an Arab Government for us they
brought Jews to the country to compete with us.

 … 

Q: Do you really believe the Government is favouring the Jews and not the Arabs?

A: I have given an oath and this is what I conscientiously believe, but I think that the
Government is always hesitating between both parties, the Arabs and Jews. They gave a
declaration to the Jews and they also promised King Hussein to be Governor of this country.

Q: Has the Government brought in the Balfour Declaration or carried out the promise given
to King Hussein?

A: The Government enforced the Balfour Declaration … 

Q: You believe, then, that there are two promises, one given to the Jews and one to King
Hussein, and the Government has enforced the Balfour Declaration? Did the Government
enforce any part of the promise given to King Hussein?

A: Not at all.

Q: What do you think, which promise was given first, the promise to King Hussein or the



Balfour Declaration?

A: If we knew that the promise was given to the Jews we would not have before given any
assistance to Great Britain. How did we know about the Balfour Declaration? Only after the
War it came to our knowledge.

Q: When did you first know of the Balfour Declaration?

A: When Sir Herbert Samuel was King of Palestine.97

Merriman did not cross-examine the witness on any of these points. Nor did Merriman put up
much of a fight against the Arab claim that the Balfour Declaration had contradicted the
McMahon pledge, thereby inflaming the Arab “state of mind” in Palestine. Merriman’s one
major effort came during his cross-examination of Subhi Bey al Kadra. Merriman read Feisal’s 1
March 1919 letter to Felix Frankfurter and tried to force al Kadra to admit the letter was
authentic. The evidence was important and would have damaged the Arab claims about the
McMahon-Hussein correspondence.

Not surprisingly, Al Kadra testified he had never heard of the letter, and could not believe
Feisal would ever have written such a letter.98 On redirect examination Silley went further,
questioning the authenticity of the letter.99 The dispute became an embarrassment for Merriman,
who should have been able to establish the letter’s bona fides without difficulty. Instead, a few
days later the Arab side produced a telegram from Feisal (now King of Iraq) denying any
recollection of having written the letter to Frankfurter. Merriman had no choice but to withdraw
the letter from the Commission’s consideration, sheepishly admitting, “I had better say no more
about it. I had not intended to refer to it again.”100

Ultimately the letter played no role in the Commission’s deliberations. Merriman had lost the
opportunity to undermine the Arab case regarding the McMahon Pledge.101 On 5 December
Weizmann asked that copies of his 3 January 1919 Agreement with Feisal be sent to Stein on the
Jewish legal team,102 but Merriman never introduced the Weizmann-Feisal agreement into
evidence before the Commission.

Stoker, on the other hand, drove home during his closing argument the Arab claim that the
McMahon Pledge rendered the Balfour Declaration invalid:

I do, with great submission and respect, urge and press on this Commission that they should, if they possibly can, do so,
obtain this correspondence, the whole of it, and see for themselves whether or not there was not a complete promise by
the British Government, through Sir Henry McMahon, after considerable correspondence and interchanging of letters on
the subject, to include in the independence which was to be given to the Arabs, the whole of Palestine.103

The Commission considered this argument as relevant in its final report, noting:

The first [Arab] argument is that His Majesty’s Government have failed to give effect to promises which they made to the
Arab people of Palestine during the War. We have mentioned … the exchange of letters – now known as the McMahon
correspondence – as a result of which the Arab people within the Ottoman Empire came to favour the cause of the British
Empire and her allies in the Great War. In the course of that correspondence Sir Henry McMahon, who at that time was
His Majesty’s High Commissioner for Egypt, gave an undertaking that in certain areas, where they were free to act
without detriment to the interest of France, His Majesty’s Government were prepared to recognize and to support the
independence of the Arabs. The question is one of interpreting a declaration by Sir Henry McMahon excluding from the
territory covered by this undertaking an area which he defined geographically and by reference to certain administrative
units in Syria. His Majesty’s Government have consistently interpreted the declaration as excluding Palestine from the
area covered by their undertaking to recognize and support Arab independence.



It clearly does not fall within the scope of our enquiry to examine and comment upon the McMahon correspondence.
We are, however, concerned with the interpretation which is placed upon it by the political leaders of the Arabs in
Palestine. Rightly or wrongly they feel that the promise of independence made by Sir Henry McMahon extended to
Palestine and no argument is likely to shake their belief that, upon the true construction of this correspondence, Palestine
was in fact included within the area in respect of which the undertaking on behalf of His Majesty’s Government was
given.104

Rights and claims to the Wailing Wall

The hearings before the Shaw Commission also offered both the Arabs and Jews the opportunity
to assert their rights and claims to the Wall and the pavement in front of the Wall. Although the
Commission paid lip service to the notion that its Terms of Reference did not allow it to make
any determinations of those rights and claims, it allowed the parties to introduce enormous
amounts of evidence on exactly that subject. The parties introduced testimony and documents
regarding the practices allowed during Turkish rule, as well as the Yom Kippur 1928 incident, the
subsequent Muslim building operations atop the Wall and at the Zawiyah, the opening of the new
doorway, the introduction of the Zikr service, and stationing the Muezzin to issue the prayer call
from the adjacent roof.

As discussed above, Stoker immediately broached the Wall/pavement ownership issue during
his cross-examination of the Palestine Government’s first witness, Major Saunders. Stoker and
his team continued raising the issue throughout the hearings with several other witnesses. The
Jewish side, acting on instructions from Weizmann, refrained from making any claims of actual
ownership of the Wall, but pressed its rights of access and prayer through a variety of
witnesses.105

Cust, author of the Mandatory Government’s 1927 “Status Quo” Memorandum, testified at
length as a witness for the Palestine Government regarding the respective rights of the parties at
the Wall. On direct examination Cust acknowledged the Zikr ceremony was “very loud indeed,”
and rendered any Jewish attempts to pray at the Wall “quite impossible.” Cust described the Zikr
ceremony as an “innovation” the Muslims had intentionally introduced to interfere with Jewish
prayer rights at the Wall.106

A few minutes later, during Cust’s testimony regarding the new doorway that had been opened
at the southern end of the pavement near the Zawiyah, the following argument erupted over the
rights of the parties to the Wall, which ended with Merriman once again conceding a point to
Stoker:

Chairman: Before we leave this new building, what was the position about the door in the
wall? I understand that was one thing that was objected to, a door in the wall?

A: Yes, the door was also in an incomplete state.

Preedy: That was one of the causes of the complaint, was it not, by the Jews?

A: Yes.

Q: The door and the flight of steps leading up to it. It had the result of converting the
pavement of the Wailing Wall into a thoroughfare leading into the Mosque instead of it
being a cul-de-sac as it was?



A: It made it physically possible to pass from the Mosque by the Wailing Wall into the
town.

Q: That was one of the reasons why the building was suspended while that was being
considered?

A: Yes, it was one of the objections which had led to the suspension.

Q: That area, that part is private property?

A: It is the property of the Moghrabi Wakf.

Chairman: With certain rather undefined rights of easement over it – I do not know whether
you are a lawyer, but what we call in England an easement, a right to do something on
somebody else’s property … That is the whole case about the Wailing Wall … We cannot
go into this or try this question at all, but the Jews have a sort of prescriptive right over the
Moslem property there and they object to having anything done to interfere with the
exercise of that right.

Merriman: There is a servitude of worship there.

Stoker: That is an extremely new allegation … It is an indulgence which has been allowed
for some time. They [the Jews] are allowed to do certain things and they are restricted to
certain things.

Merriman: You are stating the case perfectly accurately. Nobody has, as far as I know,
claimed anything in the nature of a right of way up there …107

Merriman used his cross-examination of Cust to establish the Arabs had never ascribed any
religious significance to the pavement in front of the Wall, and that Cust had never heard the
Muslims use the term “El-Burak” to refer to the Wall prior to 1928.108

Luke testified for nearly eight days in public, from 14–23 November, far longer than any other
witness. At one point Merriman read portions of the Mufti’s letter to The Times dated 27 August
1927, in which the Mufti had written

[t]he Jews for long have been permitted, as well as followers of all creeds, to visit the Burak, but with no pretensions to
prayers, preachings, or anything that may be interpreted as a kind of worship, as registered and acknowledged by the
Turkish as well as the British Governments.

Luke testified the Mufti’s statement was not accurate.109

For the most part, however, Merriman aggressively cross-examined Luke, treating him as a
hostile witness and devoting considerable time grilling him about the sequence of events at the
Wall following the Yom Kippur 1928 incident, including the Muslim “innovations” such as the
new door, the Zawiyah, the Zikr ceremony, the Muezzin, and other acts creating an “annoyance
or disturbance to the Jewish worshippers.”110 Merriman also questioned Luke about the
Mandatory Government’s actions during and after the riots, accusing Luke and the Government
of putting the Jews at risk by disarming the Jewish Constables and otherwise not doing enough to
protect the Jews.

High Commissioner Chancellor was so angry with Merriman’s questioning of Luke that he



complained to the Colonial Office. Shuckburgh responded with a cautious defense of Luke,
noting the Jews “have had their knives into him [Luke] for a long time past. It all arises from
their belief (unfounded, so far as I know) that he comes from a family of converts from
Judaism.”111

Luke also complained to Chancellor that Merriman’s attacks on the Mandatory Government
and its employees were taking a huge toll on official morale:

All the British civil servants are so sore at what they consider the unfair way they have been treated by the Colonial
Office through being put on their defence before the Commission & at the constant stream of abuse to which they are
exposed from Jews & Jewish newspapers all over the world that if they could afford to do so every one of them would
resign their appointments in Palestine.112

Chancellor, in a letter to his son, added his own bleak assessment after hearing Luke’s report:
“All my officers in the administration & the police are now suffering from the strain of the last
three months; and I am afraid we shall have a number of nervous breakdowns before long.”113

Chancellor noted in the same letter that he had implored Shaw to “to meet the wishes of the
Arabs” to avoid another outbreak of violence.114

At the conclusion of Luke’s public testimony, Chancellor praised Luke’s performance, but had
harsh words for Merriman’s conduct:

He gave his evidence very well. Merriman subjected him to a very searching cross-examination &, as far as I could see,
scored no points against him. Merriman has been very venomous in his conduct of the Jews’ case and has lost his temper
several times, in fact he behaves like a cad. He won’t even say good morning to Preedy the Government’s Counsel, & on
Saturday, because the Chairman of the Commission gave a point against him, turned to his junior & audibly threatened to
withdraw from the case.115

Merriman’s strategy of putting the Mandatory Government and its officials in the dock clearly
backfired. Merriman, a former high-ranking British Government official, should have known it
was highly unlikely a British Government commission would condemn the British
Administration in Palestine. Merriman also should have known his attacks would only cause the
local British officials to circle the wagons and harden the Mandatory Government’s attitude
toward the Jews, which could only benefit the Arabs.

Luke also testified in camera before the Commissioners. During his in camera testimony,
Luke noted “the age long Jewish sentiment for the Wall which everybody knew about and
respected, could not, however strong and genuine it was, be set against the fact that the others
were the legal owners.”116 Luke mentioned Professor Klausner had told him during a meeting on
16 August, the same day as the Muslim counter-demonstration at the Wall, that “the Wall was
the unquestionable property of the Jewish people, not only the pavement but the Wall itself.”117

Luke then candidly explained to the Commissioners his understanding of how the Status Quo
had actually functioned during the Ottoman regime:

Luke: In the days of the Turks there was never any real difficulty about the Wailing Wall
because the Jews were then politically, as far as the Turks were concerned, an unimportant,
non-dangerous, docile minority. There was no Balfour Declaration in those days. The Jews
were not in any sense a menace to the Turks and when the Jews wanted to take down a
bench, stool, or an extra ark, anything of that sort, all they did was to put a few piastres in
the hands of the trustee of the Moghrabi Wakf who only was too glad for his part to turn an
honest penny and everybody was satisfied. The Moslems got their backsheesh out of it and



the Jews took down the benches for the old people and so forth …

Snell: Is it right, if I interpret what you said, that the Jews in the time of the Turks both
could and did obtain privileges by these rather surreptitious means?

Luke: Yes.118

One of the first Arab witnesses to testify was Haj Tewfik Hammad, the Mayor of Nablus. On
direct examination he claimed “the ambitions of the Jews are aimed at the Temple and the
Temple was the site of what the Mosque of Omar is at the present time, and the Jews used the
Burak as a way towards achieving that end.”119

The Mufti also testified at length about the Muslim position regarding the Wall and pavement,
claiming maximum rights for the Muslims and denying the existence of any particular Jewish
rights. Stoker asked the Mufti to address the legal status of the Wall and the surrounding area:

Q: I want to know first of all who is the legal estate in, and then who has the management of
it?

A: The Wakf is the property of nobody, it is the property of God. It used to be the private
property of al Ghoth, and he dedicated it as a Wakf to God.

From there Stoker asked the Mufti to describe the Muslims’ religious feelings about the Wall.
The Mufti told the story of Mohammed tying his horse to the Wall and ascending to Heaven
from the Rock above the Wall on the Temple Mount. Stoker asked the Mufti to describe the
extent to which the Wall and the surrounding pavement were holy to Muslims. The Chairman
interjected, mentioning the Terms of Reference and indicating the question was not proper for
the Commission to consider.

The following exchange ensued, again demonstrating Stoker’s effectiveness in persuading the
Commission to permit the introduction of evidence helpful to the Arab side under the guise of
relevance to the Arab “state of mind”:

Stoker: The witness is the Supreme Moslem lawyer in the place.

Chairman: We do not want to go into this. We are not deciding the rights of any body in the
property of the Wailing Wall.

Stoker: But the witness can give evidence of the blessing, as far as it goes.

Betterton: Are you not getting very near to Article 14 [of the Mandate]?

Stoker: I think that is rather another question. The question I am asking this witness is as to
what the Moslem people believe really as to what the surroundings are which are holy
according to this statement in the Koran. That is a matter which only a Moslem can answer.

Chairman: It is not a question which we can answer and it is no use bringing it before us.

Stoker: It seems to me the question is perfectly permissible and material.

Chairman: I am only concerned in not taking up unnecessary time by dealing with matters



which we have no power to decide.

Stoker: I should like a note made that the Commission declined to allow the question and
the transcript will speak for itself.

Betterton: That was not the way you put it. You did not ask what his Eminence believed.
You asked him what in point of fact were the rights.

Stoker: That is so. I propose to modify the question in view of the statement of the
Commission. What is the Moslem belief of the extent of the surroundings of this place which
is blessed?

A: The Mosque which is referred to as blessed is the whole Haramesh Sharif area and what
is meant, what we believe by surroundings, is what is outside the wall of that area and the
extent of the holiness which covers the outside of the area is a question of how near or how
far the places are to the wall …120

The Mufti continued testifying, still on direct examination, that the November 1928 White
Paper had made two incorrect statements regarding Jewish rights at the Wall. First, the Mufti
said the Jews did not have any “right” of access to the Wall and the pavement; instead, they only
enjoyed a “custom” of access. Second, the Jews had no special entitlement for “prayer or
devotion” at the Wall, but instead only to pay a “mere visit” to the Wall.121 From there the Mufti
argued that despite their minimal rights, the Jews were plotting to take over not just the Wall but
the entire Haram area. The Mufti mentioned as proof certain Jewish postcards and pictures in
Jewish books depicting a Menorah and other Jewish symbols against the backdrop of the Haram
and the Dome of the Rock.122

The Mufti also cited the infamous Protocols of the Elders of Zion as proof of Jewish intentions
to take not just the Wall but also the entire Haram. Merriman objected, arguing the book had
been proven a forgery and banned from Palestine in 1926. Stoker contended the book had been
written by Russian Zionists, but that other Zionists did not want it published and therefore
concocted the forgery claim. Stoker argued that even if the book had been a forgery, it would
still be admissible in evidence “as something that affected the mind of the Arabs.” Stoker went
even further, however, drawing the ludicrous and offensive comparison that the book had been
translated into many languages, “just as … Shakespeare’s plays have been published in almost
every language and this is in the same category.”123

On cross-examination, Merriman tried to force the Mufti to admit that Britain, which ruled
hundreds of millions of Muslims in the Middle East and India, would never allow the Jews to
take the Haram:

Q: Does your Eminence truly believe that the Jews intend to take the Dome of the Rock?

A: Yes.

Q: Does your Eminence truly believe that the Jews intend to take the al Aqsa Mosque?

A: Yes.

 … 



Q: Is your Eminence aware that the British Empire contains the largest collection of
Moslems in the world?

A: Yes, I am aware of that.

Q: Have you considered whether it is likely that the British Government would allow any of
these things to happen?

A: I have thought of this. Before I used to think that it is impossible, but after I have seen
the attitude of the British Government towards the unfair policy adopted in Palestine I
started to doubt.

Q: Are you aware that the Mandate itself guarantees the immunities of the Moslem shrines?

A: I have read that.

Q: Now I put the question to you again as an educated statesman. Do you still assert that
you believe that it is possible that the Jews could take any of these places?

A: They would if they would be able to do so.

Q: Do you think there is a remote possibility of their being able to do so?

A: No one can know anything about that. It depends upon the future events.124

Merriman spent a significant portion of the remainder of his cross-examination quibbling with
the Mufti regarding the photographs and postcards the Mufti had cited as evidence of Jewish
designs on the Haram. Merriman also asked about the Muslim building operations at and near
the Wall. The Mufti adroitly claimed the projects had been undertaken to keep the area in a good
state of repair, to prevent the British from condemning and expropriating the area.125

The Mufti also addressed Jewish attempts to buy the Wall and the Moghrabi Wakf, saying
“intermediaries” had approached him in 1928, offering £400,000 “for the whole lot and that with
this sum a property should be purchased in exchange for the Wakf there for the Moghrabis and
the remainder distributed among us and also used for bribing the newspapers to keep them
quiet.”126

Merriman’s cross-examination of the Mufti was largely ineffective. Chancellor said Merriman
did “not seem to have got much out of him.”127 Indeed, Merriman managed to score only one
minor victory, but mostly at the expense of Auni Bey:

Q: As a matter of form you would not smoke in the Haram area?

A: In any case I smoke neither in the Haram area nor anywhere else.

Q: Would any educated Moslem smoke openly in the Haram area?

A: No.

 … 



Q: I understand that your Eminence has a room which overlooks the pavement [in front of
the Wall]?

A: I have a house which overlooks the pavement.

Q: Did you look out of the window on the day the Commission and some of us went to
examine the Wall, about 10 days ago?

A: Yes.

Q: Did you observe that when we were standing on the pavement some members of the
party were smoking?

A: I can assure you I have not noticed that. If I had seen you, I would have taken notice.

Q: Did you notice that Auni Bey was smoking?

A: Possibly.

Q: If this pavement is of such holiness, why is smoking allowed there and not in the Haram
area?

A:  … Its holiness is not the same as that of the Haram area.128

In every other respect Merriman failed to achieve anything meaningful for the Jewish side
with his cross-examination of the Mufti, who was by far the most important Arab witness of the
entire proceeding. The Jewish side knew the chance to cross-examine the Mufti presented a great
opportunity, and they went to great lengths to prepare. Before the hearings began, for example,
Weizmann had heard from Lord Lloyd, the former British High Commissioner in Egypt, that a
source told Lloyd the Mufti’s speech at the Mosque of Omar on 23 August may in fact have been
intended to incite violence. Weizmann wrote to Lloyd asking for more information, “in order that
our representatives in Palestine may be able to follow up this clue with a view to bringing the
evidence thus obtained before the Commission.”129 But nothing came of this during the Mufti’s
testimony.

One historian noted the Jewish side’s failure to pin any responsibility on the Mufti for the
violence:

The Jews … charged the Mufti with direct responsibility for fomenting the violence. But neither the massive evidence
produced before the Inquiry Commission, nor the forensic skill of Sir Boyd Merriman … could substantiate this … The
precise nature of the Mufti’s role in the riots remains obscure and ambiguous; but whatever his motives or intentions,
there can be little doubt that the key to what occurred in Palestine in August 1929 was the Mufti’s year-long campaign
rousing the Arabs of Palestine to stand against the alleged threat to the Muslim holy places in Jerusalem.130

Even more surprisingly, Preedy, the lawyer for the Mandatory Government, asked the Mufti only
six questions on cross-examination, mildly suggesting that perhaps the British could do more to
help the Arabs if the Arabs would offer more cooperation.131 As we shall see, the contrast
between Preedy’s almost friendly cross-examination of the Mufti with his angry and hostile
cross-examination of the Jewish witnesses, especially Braude and Sacher, could not have been
more striking.

During his presentation of the Jewish case, Merriman sought to rebut the Mufti’s claims of a



secret Jewish plot to seize the Haram and rebuild Solomon’s Temple on the site. Merriman
called the Chief Rabbi of Jerusalem, Abraham Issac Kook, to testify from an Orthodox
perspective that Jews were forbidden from taking any physical or political action to regain the
Haram:

In accordance with the commands in our Torah we are not even allowed, until the day of redemption, we are not even
allowed to enter the area surrounding the Holy Temple and it is my custom on the days of Jewish holidays when there is a
number of tourists, visitors, coming to this town to send out warning to Jewish visitors that they should not enter the place
because we are not worthy of entering this holy place until the time when the redemption will come and when it will be the
action of the Lord Himself, without action being taken by any of us, to achieve that end.132

The testimony, while somewhat helpful, did not dispel the Commission’s view that the Muslim
“state of mind” regarding Jewish designs on the Haram remained a relevant consideration.

One of the last witnesses to testify for the Jewish side was Yossel Kives, who recounted how
in the late 19th century the Jews, with the permission of the Turkish authorities, paid to re-pave
the passageway in front of the Wall. The Turks had engaged in other roadworks in the area and
in so doing had created a sewage canal in front of the Wall. The Jewish community purchased
large paving stones to cover the canal and keep the immediate area in front of the Wall clean.133

The testimony was intended to show the pavement area was less than holy to the Muslims
(despite the Mufti’s testimony to the contrary), yet so important to the Jews that they took
responsibility for re-paving the area.

Jewish case against the Mandatory Government

Merriman’s presentation of the Jewish case focused largely on accusing the Mandatory
Government of not doing more to protect the Jews, not only from the Arabs but also from the
Jews themselves. Merriman gave a lengthy opening statement on 31 October 1929, at the
Commission’s Fifth Sitting.134 Merriman said the British Government, acting through the
Palestine Administration, had a duty to carry out the terms of the Mandate, including the Balfour
Declaration, with “rigid determination and unswerving loyalty.”135 Nevertheless, Luke had so
consistently yielded to Arab demands and Arab pressure that he harbored “an imperfect
sympathy with the policy which it is his duty to carry out.”136

Merriman further accused Luke of ignoring the rumors that had swept the country during the
few days before the Hebron attack, and failing to order more Mandatory police and British troops
to keep the peace. Merriman criticized Luke’s decision to disarm the Jews as “amazing,”
especially given the Jews often had been able to survive only by protecting themselves in the
absence of British police or soldiers.137 Merriman also accused the Mufti of stirring the
controversy over the Wall as a way to consolidate his power over the Supreme Moslem Council
and ensure a lifetime appointment for himself as President of the Council.

Merriman contrasted the Palestine Zionist Executive’s condemnations of the B’rith
Trumpeldor with the Mufti’s exploitation of the Arab–perpetrated violence. Merriman then
accused the Mufti of having premeditated the violence:

Whether the Mufti’s motives were confined to securing his own personal position in the hierarchy is a matter upon which
I beg leave to doubt, but whatever that may be, this is certain, that from the moment these disturbances took place, they
were in fact exploited politically by the whole Arab world in Palestine, and from that moment began demands for the
revocation of the Balfour Declaration, for the expatriation of Jews from Palestine, and demands of that sort. … [I]t is



impossible that these outbreaks should take place in different parts of the country almost simultaneously without
premeditation.138

Merriman called Pinchas Rutenberg, the Managing Director of the Palestine Electric
Corporation, to testify how he tried to convince Luke to prevent the 15 August Jewish procession
to the Wailing Wall, because “trouble was bound to come.”139 Luke testified he had no
recollection of Rutenberg asking him to prevent a potential Jewish procession to the Wall.140

Rutenberg, ever the pragmatic businessman, also testified he had even asked Luke to close the
Wailing Wall for prayer on Yom Kippur 1929, after learning the British had banned the Jews
from blowing the Shofar at the Wall:

I had officially demanded that the Government should stop the access of the Jews to the Wailing Wall on the Day of
Atonement … if the Government thought that the fact of blowing the Shofar would bring trouble. Because I told Mr. Luke
that it was a case of either closing the Wailing Wall for prayer on the Day of Atonement or, if Jews will pray, then it is
clear that they will blow the Shofar; therefore, if he thought that the fact of blowing the Shofar would bring trouble, then I
officially demanded the Government to close for this Day of Atonement the Wailing Wall for access to Jews.141

Merriman’s strategy in introducing this testimony seemed intended to show the Commissioners
the lengths some prominent Jews were prepared to go to avoid violence and provocation, even if
that meant sacrificing certain of their prayer rights at the Wall in certain circumstances. But this
evidence made little or no impression on the Commission, which completely absolved the
Mandatory Government of any blame or responsibility for the outbreak.142

The Commission also heard in camera testimony from Rutenberg, who pulled no punches
during the private session. Rutenberg voiced extreme dissatisfaction with the Palestine
Mandatory Government. He read aloud from a draft telegram he had written to Felix Warburg, in
which he said “Palestine Government constantly demanding Jews yield Arab demands under
threat Arab outbreaks. 170,000 Jews live in a trap. Jewish life unbearable.”143 Shaw then asked
the following question:

Chairman: Is it, Mr. Rutenberg, that you think the present administration of the country is
incompetent or that it is pro-Arab?

A: I should say it was much worse than that, it is pro-nothing.144

Rutenberg blamed the Mandatory Government for the outbreak of violence, accusing it of not
doing enough to take adequate steps to prevent the rumor-mongering and press incitement that
led to the violence.145 Rutenberg insisted the Wailing Wall dispute could be solved with
“reasonable Government Administration pressure and it is essential to bring the two parties
together, and then the Jews will pay and the question will be settled.”146

Rutenberg also criticized the Mandatory Government for its enforcement of what it deemed to
be the Status Quo at the Wall:

The British Empire representing a large part of this world organized in its political and economic life is a great thing from
the point of view of the progress of humanity and I cannot see how it is possible for this Great Britain to permit such a
state of affairs that I should have to go to Mr. Luke to request that an old Jewess should be allowed to have a chair on the
Day of Atonement during her 26 hours of fasting.147

Rutenberg argued further that

all these young gentlemen who are running around Palestine in very nice cars to incite simple fellaheen against the Jews



have acquired their wealth from Jews … the Balfour Declaration is the pump which is showering on [the Arabs] money
and wealth.148

Rutenberg added, “if you would look around you would find many Arabs in responsible
positions who are of the opinion that the Balfour Declaration is a very useful thing for the Arabs
of this country.”149

Isaiah Braude, the Zionist Executive accountant who had been left in charge of the Jerusalem
office while the leadership had traveled to Zurich, also testified during Merriman’s case.
Merriman again wanted to show, through Braude’s testimony, that the Mandatory Government
was on notice that trouble was brewing and should have taken more robust action to maintain
security in the country.

After recounting the events in Jerusalem during and after the Tisha b’Av procession, Braude
faced hostile cross-examination from both Auni Bey and Preedy. Auni Bey, for example,
challenged Braude’s view that the creation of the new door from the Zawiyah could have led to
trouble, given that the pavement in front of the Wall had been converted from a cul-de-sac into a
thoroughfare, but Braude fought back:

Q: Supposing I or my friends wanted to pass through that area at any time, through the old
passage way, while the Jews were at their worship, in order to visit the area, could you or
anybody else stop us and say what business have you here?

A: I do not think that it was intended.

Q: Don’t you think that if it was really the intention of the Arabs to provoke the Jews at
worship, they could have gone through the passage without the new door being made if they
wanted to at any time?

A: I am surprised such a question should be asked of me by Auni Bey, who was present
when Jamal Husseini told me in his presence that the muezzin and the drum [Zikr] were
used as a pretext. They did not want a drum before and they would not want it to-morrow. It
was only as an issue to force something through; he knows that very well.150

Preedy then cross-examined Braude far more extensively and even more aggressively than had
Auni Bey. Preedy began by questioning a letter dated 29 July 1929 Braude had written to the
members of the Palestine Zionist Executive who had traveled to Zurich for the Zionist Congress.
In that letter, Braude informed the Executive of a recent meeting with Luke’s Deputy, Mills, in
which Braude informed Mills that various Muslim innovations in the area of the Wall had
infringed the Status Quo. Preedy challenged Braude:

Q: [Y]ou took up the position that it was an infringement of the status quo?

A: As I said, I thought it was an unfortunate expression because it would lead to trouble in
the end.

Q: Look at the earlier part of the paragraph that I read to you, that it was an infringement of
the status quo?

A: I do not profess to be an expert on these questions. As I said, it was the first time I knew



of it, and this was a letter I wrote to the Executive asking for instructions in case I made
mistakes.

Q: I am not suggesting that you are an expert, but you have made the definite representation
that it is an infringement of the status quo. Is that not so? Now come, answer my question?

A: I understood that the Jews were praying there at all times of the day and night.

Q: Would you mind attending to my question? Were you not representing to Mr. Mills that
this matter … was an infringement of the status quo?

A: That was my opinion, yes.151

Preedy continued applying intense pressure to Braude during the cross-examination. Preedy
scoffed at Braude’s prior testimony that the Mandatory Government did not do enough to protect
the Jews. Preedy also argued with Merriman and Merriman’s co-counsel Horowitz when they
occasionally objected (“What is it, Mr. Horowitz? I cannot go on with a running fire of
interruptions.”152). The transcript shows Preedy repeatedly badgering and challenging Braude at
every step.

By the time Preedy’s cross-examination of Braude was winding down, tempers were flaring:

Q: I only want you to look at one more cable. Just tell me what this refers to … this is the
thing I want to draw your attention to: “Please inform Rutenberg from Horowitz his Haifa
people hysterical and their reports grossly exaggerated.” Do you see that?

A: Yes.

Q: Can you tell me what that refers to?

A: I remember it quite clearly: we used to receive all kinds of messages and information
from all over the country. This was our greatest difficulty to judge which of the information
was 100 per cent correct and which was not entirely correct … We noticed particularly that
from Haifa the reports were terribly exciting. When the person gave it over the phone he
could hardly control himself …

Q: Who?

A: The people who rang us up and gave us information …

Q: You are not answering my question.

Merriman: Let him finish.

Q: He is not answering the question and you know it.

 … 

Merriman: This is not the first time that my friend has said that the witness was not
answering the questions and that I knew he was not answering them; that is the second time
my friend has said that.



Preedy: The question I asked was a very short one and only required a very short answer …

Merriman: You still persist in saying I knew that he was not answering the question.

Preedy: At that time he was not answering the question.

Chairman: It is no good disputing about it.153

The hostility between Merriman and Preedy hurt the Jewish side far more than the Mandatory
Government. Chancellor noted the Commissioners had told him Merriman was “habitually
los[ing] his temper.”154 Chancellor speculated Merriman

must feel the case he came out here to fight is not as good a one or so easy as he was probably led to believe by the Jews
in London; & in many cases the charges he has made have broken down owing to his clients having made false statements
in their instructions to him.155

Harry Sacher, a British-born lawyer/journalist and member of the Palestine Zionist Executive
since 1927, also testified for the Jewish side regarding the Wailing Wall and other matters.156

Sacher said resolving the Wailing Wall controversy should have been “perfectly simple … the
correct view of the Wailing Wall is that there are certain religious claims on one side and certain
property rights on the other. That seems to be the only problem.”157

Merriman also asked Sacher about his 27 May 1929 letter to the High Commissioner, in which
he argued as a matter of law the Mandate provided far broader rights to the Jews than simply the
Status Quo, which the British Government had too narrowly defined as meaning only those
practices permitted under Turkish rule.158

Stoker’s first line of attack on cross-examination aimed at Sacher’s 27 May letter and the legal
theory it espoused as needlessly provoking Muslim sentiment:

Q: I am not suggesting that you are not entitled to do that, but my question is, having regard
to the tension going on, was it a very wise thing to do?

A:  … I cannot admit for one moment the right of any person to feel angry or annoyed at my
submitting in cold, clear terms my view of our legal rights … You might just as well tell me
that I must not walk along the streets because somebody may shoot me because my
presence provokes him.159

But Stoker also pressed Sacher to admit the Jews had no rights of ownership over the Wall or
the pavement:

Q:  … I take it that you are not claiming on behalf of the Jewish community ownership or
possession of any part of this [the Wall and the pavement]?

A: What is being claimed is certain rights of user [sic] and I imagine, I do not know that, for
technical purposes of the jurisdiction of the courts, that would be sufficient to come within
the term “possession” for purposes of jurisdiction. That is my view of the law.

Following an overnight break in the cross-examination, Sacher asked for an opportunity to



make a statement before his cross-examination resumed (presumably following consultations
with Merriman). Sacher reiterated the key point in the Jewish case, taking aim at the Palestine
Government:

The Administration of Palestine did fail to secure the rights of the Jews at the Wailing Wall. The first point I would make
is this, that in the [November 1928] White Paper there is an implied assumption that the final rights of the Jews in regard
to the Wailing Wall are identical with what is called the status quo, and the assumption implied is, in my view, an
incorrect statement of the law. My second observation is this, that I think the particular interpretation put upon the status
quo, in so far as the ruling of 1912 was adopted as authentic and final, is to be questioned; and my third observation is
this, that I think the mode in which Mr. Keith-Roach determined the question of fact as to the status was not a correct
mode.160

Preedy’s cross-examination of Sacher continued in a very hostile and aggressive manner, even
more than his highly adversarial cross-examination of Braude a few days earlier. The Sacher
cross-examination was most likely what Bentwich had in mind when he later wrote “[t]he
examination of the many witnesses before the Commission by the Zionist and Government
Counsel was conducted with great acrimony.”161

During direct examination Sacher suggested the Colonial Office, as part of its responsibility
under the Mandate to implement the Balfour Declaration, should provide training regarding
Zionism to Colonial Officers assigned to Palestine, because “many of the people sent out
here … are profoundly ignorant of the problems of Zionism, of the Jewish National Home and of
the Mandate.”162 Preedy pressed Sacher on cross-examination regarding who would conduct the
training and how the training would be implemented. Preedy asked Sacher sarcastically whether
the Zionist Organization itself should be empowered to decide which Colonial Officers could
serve in Palestine.163

At one point Sacher became exasperated and retorted, “It is very interesting to note what you
are saying on behalf of the Government of Palestine. I take notice of that.”164 Preedy snapped
back, “May I tell you at once that you will not deter me from asking questions by making
comments.”165

Preedy also took direct aim at Sacher’s criticism of the Palestine Government for not doing
more to prevent the outbreaks of violence. For example, Sacher had testified the Mandatory
Government itself should have issued proclamations and other public statements corroborating
Jewish denials of any intention to take possession of the Haram. Sacher had also criticized the
Mandatory Government for not taking aggressive action against press incitement, which had
been a growing problem among both the Arab and Hebrew newspapers in Palestine subsequent
to the Yom Kippur 1928 incident.166

Preedy again attacked Sacher during this portion of the cross-examination, accusing him of
making baseless charges against the Mandatory Government in a letter Sacher had written to the
Manchester Guardian shortly after the violence ended:

Q: Pausing there for a moment, that is fairly strong language to use of [sic] the Government,
is it not?

A: I think that it is just language.

Q: That is not my question. It is fairly strong language …

A: To say that a Government is weak and blundering, I should have thought that it was



impossible to write about a Government without saying that.

Q: You do not mean to have a very good opinion of Governments?

A: Most of us who write about Governments have very little opinion of them, that is true.

 … 

Q: But this is the Government in particular?

A: This is the Government in particular.

Q: A Government responsible for the country here?

A: Yes.167

Preedy even appeared to be acting as the Mufti’s lawyer when he asked Sacher about certain
statements in his letter to the Guardian, in which Sacher had also accused the Mufti of acting as
the “principal promoter and agitator” of the violence, and “refus[ing] to intervene to induce the
Arabs to refrain from murder and pillage”:

Q: You, an old pressman and relying upon the Press, thought that a safe thing to do when
you were making a charge against some one?

A: That is so.

Q: Do you still say, Mr. Sacher, that it is fair to the Mufti to say that he had refused to
intervene to induce the Arabs to refrain?

A: I have no evidence to the contrary.168

Preedy went on from there, aggressively pursuing Sacher for criticizing the Mandatory
Government for not doing enough to implement the Balfour Declaration. “You are now before a
Commission of impartial people,” Preedy declared in obvious anger, “and perhaps you can spare
a little time to justify [your criticism of the Mandatory Government].”169

The highly adversarial dynamic between Preedy and Sacher could not have helped the Zionist
cause in the hearings. It pushed the Palestine Government away from the Jewish side and closer
to the Arab side, seriously undermining any pretense of neutrality on the part of the Palestine
Government. It also must have made a significant impression on the Commissioners, who after
all were high-ranking British officials and MPs who probably did not take kindly to a Jewish
witness who had criticized the Mandatory Government and evoked so much hostility from the
Government’s lawyer. Preedy’s conduct was far more offensive and unprofessional than any of
the other lawyers in the hearing, but ultimately that did not matter, as he was representing the
Mandatory Government in a proceeding conducted by British officials.

Sacher’s testimony included some unusual moments as well. For example, during cross-
examination by Stoker, Sacher testified the Arabs disliked the British so much that they proposed
an anti-British alliance with the Jews, prompting Auni Bey to object:



Q: What you say is that, if the Jews were not here, the feelings of the Arabs would be anti-
British?

A: Most certainly. I have had repeated conversations with Arabs who have been good
enough to suggest that the simplest way of getting rid of the antagonism between Jews and
Arabs in this country would be for the Jews to join the Arabs against the English. It is the
commonest method of approaching Jews in this country.

Q: Do you believe that they thought that?

A: It is very difficult to believe any Arab at any time.

Q: What Arabs?

A: Auni Bey was one.

Auni Bey: I said this?

A: Yes, you did.

Q: That the Arabs and Jews should combine to throw out the English?

A: Certainly.

Auni Bey: I deny positively that.170

On 20 December 1929, the day after Sacher had finished his testimony and as the hearings
were winding down, Chancellor wrote a candid and revealing report to Shuckburgh at the
Colonial Office, focusing especially on Preedy’s hostility to Braude and Sacher:

I think the situation in Palestine is perceptibly better during the last ten days. The Arabs are satisfied with the
Commission, and, although their counsel do not state their case well, they are hopeful that some of its recommendations
will be favourable to their cause. Lloyd told me this morning that within the last two days or so Preedy has become
apparently very bitterly anti-Zionist in his cross-examination of the Jew witnesses. This is unfortunate, as he is presenting
the Government’s case. He should content himself with rebutting the attacks upon the Government and leave general
issues alone. Of course the attacks made upon the Government have been unjust and in many areas malignant, and it is not
surprising that Preedy, who is a combative person, warmed to his work when he had Sacher in the witness box. However,
I hope that he will realise the limitations imposed upon him as counsel for the Government. Lloyd told me that he had
been given a hint.171

Shuckburgh responded to Chancellor on 2 January 1930:

I was amused by what you tell me about Preedy and the Zionist witnesses … The Jews have only themselves to thank. It
was they who insisted on representation by Counsel in the first instance; and it was certainly they who took the lead – by
their dead set against Luke – in introducing the element of personal animosity into the whole proceedings. No doubt they
like hitting better than being hit. Most people do. Speaking for myself, I am not disposed to waste empathy on them.172

On 20 December 1929, as the Shaw Commission hearings were nearing completion, Balfour,
Lloyd George, and General Smuts published a Letter to the Editor of The Times. Apparently
concerned that the Shaw Commission had ventured well beyond its Terms of Reference into
areas of major policy, the three wartime British leaders urged the government to appoint a
separate commission to examine such issues. Several days later, Prime Minister MacDonald
advised the House of Commons the Shaw Commission would remain faithful to the Terms of



Reference and not include any discussion of major policy issues in its report.173

Closing arguments

By the time the testimony had concluded, Stoker and Auni Bey had succeeded in positioning the
Arab side as the victims of Jewish incitement and encroachment on Muslim legal and proprietary
rights to the Wall. They had also successfully transformed the hearings, with Preedy’s help, from
a narrow inquiry into the events of August 1929 into a far broader litigation encompassing the
litany of Arab grievances against the Jews and the British, beginning with the McMahon-Hussein
correspondence and continuing through the Balfour Declaration and the manner in which the
British were implementing the Mandate.

As Bentwich later noted:

The implied exclusion [of major policy issues from the Commission’s Terms of Reference] only whetted the appetites of
the Arabs for broadening the basis of inquiry. For some weeks the tribunal listened to the evidence of Government
witnesses, police officers, district officers and the like, as to the exact happenings [of August 1929], till they were wearied
with the story. But when the Arabs opened their case, they were taken at once into a more spacious area and listened to
picturesque accounts of the Jewish peril. An Arab notable of Nablus [Haj Tewfik Hammad] gave them a striking
illustration of Arab feeling by seizing a glass of water and demonstrating the filling up of the cup. The Jewish case was
the last to be presented; and while an attempt was made by their Counsel to bring back the inquiry to the terms of
reference, it was obvious that the interest of the Commission was concentrated on the Arab indictment.174

It was against this backdrop that the lawyers gave their closing arguments to the Commission.

Merriman closing argument

Merriman gave the first closing argument, followed by Stoker, and finally Preedy. Merriman,
whose anger with Preedy had reached a near-boil throughout the hearings, wasted a significant
portion of his argument defending himself in his various squabbles with Preedy. Merriman
further argued that Preedy’s disrespectful attitude toward him and the hostile manner in which
Preedy had cross-examined the Jewish witnesses should be regarded as evidence of the Palestine
Government’s lack of commitment to implementing the Balfour Declaration, as required by the
Mandate:

I come now to my last complaint and that is a lack of sympathy … with the policy of a Jewish National Home. Sir, I want
to call your attention to some statistics … in regard to the cross-examination administered by Mr. Preedy to the Arab and
Jewish witnesses respectfully. Forty-eight Arab witnesses were called … and during the whole of this transcript now
running to 43 days, 39 pages are occupied by Mr. Preedy in cross-examining Arab witnesses, 39 pages, and Sir, in the
course of those 39 pages, with all the resources of Government at his disposal, not one single question has been put to an
Arab witness in regard to the Burak campaign, in regard to any form of provocation of incitement against Jews, of any
Press agitation, anything which would suggest premeditation, anything which would suggest complicity on the part either
of the press, notables or anybody else, nor has there been any question suggested either to the Mufti or to any member of
the Arab Executive as to their activities whether in this country or out of this country by post, telegraph or otherwise since
the outbreak.175

Commissioner Hopkin Morris interrupted Merriman, noting

that is an argument on the procedure … I would for my own part say, without hesitation, that if I am expected to draw
deduction from the actual conduct of the case, certainly I am not going to do it.176

Merriman, however, stubbornly insisted on continuing the argument:



Cross-examination was administered to these Jewish, responsible Jewish people … the effect of which was to suggest that
their activities, so far from being helpful in those days, in spite of that being the case, as was said not only by these police
officers but by Mr. Luke himself … that their activities were wholly malevolent and when they, to put it quite bluntly,
when they came into conflict with a Government witness, they were lying. … I am concerned that day after day for the
last fortnight that sort of attitude has been adopted both by Mr. Preedy and as I say by the Solicitor General in regard to
respectable and responsible Jewish witnesses. … I mean to say the contrast is too marked between the failure to cross-
examine any Arabs on these grave and vital matters, and the attack which was made upon the Jewish witnesses … I have
said what I have to say in regard to the Arab community, that there was not one single question in a hostile sense on the
vital issues in this case addressed to the Arab witnesses. On the other hand I say there has been administered to
responsible and respectable Jewish witnesses the most severe cross-examination.

Chairman: If you will only try and keep on good terms with the Counsel on the other side
and not let this degenerate.

Preedy: I have put up with it for two months.177

Following this exchange Merriman still would not let go. He focused on Preedy’s cross-
examination of Sacher and Preedy’s questions to Sacher about the Zionist Congress in Zurich.
Merriman characterized those questions as unfair, given the Zionist Executive had maintained a
close and cooperative working relationship with the British Government.

Merriman again claimed Preedy’s hostile cross-examination of Sacher demonstrated the
Palestine Government’s lack of sympathy with Zionism and the Balfour Declaration.
Commissioner Hopkin Morris once again interjected, saying he did not see the point of this line
of argument. Merriman, clearly frustrated, and likely realizing “it was obvious … that the
Tribunal was unsympathetic to the Jewish case,178 suddenly announced “I propose to conclude
my address … I have said all that I intend to say after that.”179

The New York Times headline the next day proclaimed, “Merriman in Anger Ends Jewish
Case.” The correspondent covering the hearings wrote:

The Jewish case came to a dramatic close at today’s hearing of the Palestine Inquiry Commission, when Sir Boyd
Merriman, counsel for the Jews, who was about to finish his summing up … declined to continue because of interruptions
by R. Hopkin Morris, the member of the British Commission representing the British Liberal Party. … Sir Boyd abruptly
seated himself, stating “after that I have no more to say.”180

Colonel Kisch of the Palestine Zionist Executive described the abrupt end of Merriman’s
argument as “a painful scene.”181

Stoker closing argument

Stoker gave the next closing argument. Stoker first addressed the McMahon-Hussein
correspondence, arguing Palestine was included in the McMahon pledge. Stoker reiterated the
Arab legal view of the correspondence as having the binding force of a treaty or contract, or as
Stoker described it, a “constitution” for Arab independence. Stoker argued the Balfour
Declaration “was entirely at variance with what they [the Palestinian Arabs] had understood as to
the McMahon agreement … threatening them as it did with wholesale extermination, and the
institution of the Jewish National Home, filled them with consternation.”182

Stoker summed up the Arab position on this point, arguing “the Mandate is so bad, so much a
breach of the Covenant of the League of Nations, that it ought, by rights, to be reconsidered
altogether with a view to being rescinded or torn up.”183



Stoker then addressed the issues regarding the Wailing Wall:

[T]he Moslem case is this, that the Jews are allowed, they have always allowed Jews to come to the Wall. That is what is
called a right of access or a visit to the Wall … When they allow them access to the place to visit, they can pray or think,
if they like, or stop there as long as they like, but they object to appurtenances being brought up there which would turn it
into a place of public worship for them. … Now considerable stress has been placed by Sir Boyd Merriman on the fact
that a declaration has been issued by the Zionist Executive that they had no designs on the holy places. … I think anybody
who has studied international history has become aware of the fact that when a power is on the brink of warfare that it is
very often the time chosen for making the most pacific declarations, and it is scarcely to be wondered … that the Moslems
should not pay attention to this assertion that the Jews did not intend any harm in the holy places. I do not suppose
anybody can think that the Jews, an ambitious race as they are, with their aspirations as regards the National Home, are
likely to be content to wail at the Wailing Wall for ever … that undoubtedly the Jews have, as a proud and self-respecting
people, a hope or desire that some day King Solomon’s Temple will be erected physically on its old site, which is the
same site as the Mosque of Aqsa.184

Preedy closing argument

Preedy, who developed a strong anti-Jewish bias during the proceedings,185 then gave his closing
argument on behalf of the Mandatory Government. Preedy defended the conduct of the
Government and the police, while rejecting Merriman’s accusation that his cross-examination of
the Jewish witnesses had betrayed a bias against the Zionists and the Balfour Declaration. Preedy
proudly said, “I stand by every word I put to those gentlemen in cross-examination.”186 Preedy
also offered a strong defense of Luke’s conduct:

Mr. Luke is a Civil Servant who has to carry out, it is his duty to carry out, the policy laid down by the British
Government in the first place. … [W]hen Mr. Luke or any other British official is accused of being in imperfect sympathy
with the policy of the Jewish national home, … my answer to that is that, if it is alleged that they are not carrying out the
policy laid down in the White Paper of June, 1922, that is not really what they are charged with, because really what they
are charged with is not carrying out or lack of sympathy with something more, which the Zionists think they ought to
have. But, so far as any evidence goes before you, I submit that there is no evidence against Mr. Luke or any other British
official here that they have not loyally adhered to the principles that are laid down in that Command Paper.187

Chancellor later wrote to Shuckburgh praising Preedy’s representation of the Palestine
Government before the Shaw Commission. “Preedy put his heart into the case and presented the
Government’s case with great care and skill,” Chancellor wrote.188

The Shaw Commission Report and reactions

Near the end of the hearings Chancellor became concerned the Commission appeared to be
divided into two camps, with Shaw and Snell on one side and Betterton and Hopkin Morris on
the other. Chancellor feared the Commissioners would issue two separate reports.189 These fears
turned out to be unfounded, as Shaw ended up joining Betterton and Hopkin Morris to produce a
majority Report, with a partial dissent from Snell.

The Report

The Report of the Shaw Commission was released 31 March 1930, and “produced great heart-
burning among the Jewish people and great satisfaction among the Arabs.”190 The Report
exonerated the Palestine Government of all the accusations Merriman had leveled, and
exonerated the Mufti of having premeditated and planned the violence.191 The Report also found



the violence did not represent an Arab uprising against British rule in Palestine.192 The
Commission concluded, “racial animosity on the part of the Arabs, consequent upon the
disappointment of their political and national aspirations and fear for their economic future, was
the fundamental cause of the outbreak of August last.”193 But the Commission also concluded
the immediate cause of the outbreak was the 15 August 1929 Jewish demonstration at the
Wailing Wall.194

Regarding the Balfour Declaration, the Commission urged the British Government to issue a
“firm definition of policy, backed by a statement that it is the firm intention of His Majesty’s
Government to implement that policy to the full.”195 The Commission seemed to signal,
however, it supported a less robust commitment to the creation of a Jewish National Home.
Thus, the Commission urged the Government to adopt a new policy containing at minimum (i)
“a definition in clear and positive terms of the meaning which His Majesty’s Government attach
to the passages in the Mandate providing for the safeguarding of the rights of the non-Jewish
communities” in Palestine, and (ii) “directions more explicit than any that have yet been given as
to the conduct of policy on such vital issues” as Jewish land acquisition and Jewish
immigration.196

The Commission finally recommended the British Government “should take such steps as lay
within their power to secure the early appointment, under Article 14 of the Mandate for
Palestine, of an ad hoc Commission to determine the rights and claims in connection with the
Wailing Wall.”197 As we will see in Chapter 4, the British Government had already moved
forward to appoint the Lofgren Commission even before the Shaw Commission had released its
Report.

The Report also strayed far beyond the Commission’s Terms of Reference, making additional
major policy recommendations regarding Jewish immigration and land purchases.198 As to
immigration, the Report concluded the Arabs feared excessive Jewish immigration beyond the
economic absorptive capacity of the country would harm Arab livelihood and eventually subject
them to majority Jewish rule. Those fears, according to the Report, had contributed to the
atmosphere leading to the outbreak of violence. The Commission therefore recommended “His
Majesty’s Government should issue at an early date a clear and definite declaration of the policy
which they intend to be pursued in regard to Jewish immigration to Palestine, and, in the framing
of that declaration, should have regard to our conclusions on immigration.”199

Regarding land acquisition, the Commission found many Arab tenant farmers had been
evicted from land sold to Jews. While the Commission commended Jewish purchasers for
compensating those evicted tenants, it nevertheless concluded, “a landless and discontented class
is being created. Such a class is a potential danger to the country. Unless some solution can be
found to deal with this situation, the question will remain a constant source of future
disturbance.” The Commission recommended on this issue a scientific study to determine how to
improve crop yields and use land more efficiently, along with steps to check “the present
tendency towards the eviction of peasant cultivators.”200

Commissioner Snell filed a separate “Note of Reservations,” in which he dissented in part
from certain of the Commission’s findings and recommendations. For example, Snell disagreed
with the Commission’s decision to exonerate the Mufti:

I therefore attribute to the Mufti a greater share in the responsibility for the disturbance than is attributed to him in the
report. I am of the opinion that the Mufti must bear blame for his failure to make any effort to control the character of an



agitation conducted in the name of a religion of which in Palestine he was the head.201

Regarding the causes of the violence, Snell said he agreed “the animosity and hostility of the
Arabs toward the Jews” was the fundamental cause of the outbreak. But Snell disagreed that the
immediate cause was the 15 August Jewish procession to the Wall, noting instead “the activities
of the Moslem religious societies and the campaign of propaganda among the less-educated Arab
people were the most important of the immediate causes of the disturbances.”202

Arab and British reaction

The Arabs “celebrated loudly,”203 and “with jubilation,” viewing the report as a victory and a
“vindication of their case against the Jewish Home.”204 But the Arabs may have read too much
into their courtroom victory. An Arab delegation traveled to London at the very end of March
1930 to make new demands on the Government to halt Jewish immigration entirely, to halt sales
of Arab land to Jews, and to establish a representative government based on the relative size of
the Arab and Jewish populations. The British rejected those demands a few weeks later, leaving
the Arabs dissatisfied.205

Nevertheless, the British Government said it was “delighted with the findings and
recommendations of the Commission, which it wholeheartedly accepted.”206 Prime Minister
MacDonald, however, expressed concern about the Commission overstepping its bounds by
addressing major policy issues.207

Jewish reaction

Even before the Shaw Commission had issued its Report, Weizmann was expecting bad news.
Weizmann had already gone on the attack against Shaw and two of the other commissioners.
Weizmann described Shaw, “based on the opinion of our lawyers and of those who had an
opportunity of observing him as definitely of reactionary and anti-Semitic type. He is half deaf,
very slow, and it was difficult for him to grasp the problem at all.”208 Weizmann also disparaged
Shaw as “third-rate,” Hopkin Morris as suffering from a “Lloyd George complex,” and Betterton
as a “sad, useless hypochondriac.”209

In a 16 March 1930 letter to the British feminist and human rights campaigner Ethel Snowden,
Weizmann said he was “afraid there is every justification for being apprehensive of what this
Commission is going to say.”210 Weizmann added:

If the Report is really what we all fear it is likely to be, then it will no doubt have a depressing effect on the Jews, – but
we shall get over it. The Arabs will, of course, be elated, and this elation can express itself in one way, and in one way
only. They will say to themselves: we have organized a massacre; we have killed so and so many innocent people; there
was an Enquiry, this Enquiry may possibly condemn savage brutality, but to a certain extent it finds justification for it in
the Policy. The Policy therefore is wrong; we have only got to persist in our methods, and we shall win. It therefore seems
to me, and I am not saying it lightly, that the responsibility for what has happened in Palestine, and for what may happen
after the Report has been published, in spite of all preventive measures the Government may take, will rest heavily on the
Commission.211

When the Report was finally issued on 31 March 1930, Weizmann’s worst fears were realized.
He wrote the following to Prime Minister Ramsay MacDonald the following day:



The Report … has come as a terrible blow to the whole Jewish nation. … I hear, but in view of our conversation I refuse
to believe it, that a checking of our immigration and a curtailment of our freedom of land purchase are contemplated.
Either of these limitations would to us be tantamount to cancellation of the policy of the Jewish National Home in
Palestine. I would much rather that this policy were openly given up by Great Britain than that the Jewish nation should
have to undergo the agony of a slow frustration of its endeavours and extinction of its hopes. Forgive me for writing to
you in this strain, but you will surely understand the pressure under which I am laboring.212

Weizmann also sent a private letter to Charles Prestwich Scott, the editor of the Manchester
Guardian, listing a variety of grievances about the Report.213 Several days later the Guardian
published a much lengthier critique from Weizmann. Weizmann accused the Commission of “a
complete lack of understanding of the world-wide Jewish problem for which a remedy is being
sought in Palestine, as well as the solemn international pledges which form the basis of Great
Britain’s mandatory responsibilities … On the strength of our historical connection with
Palestine, a national home was assigned to us in that country by the unanimous verdict of the
civilized world. We are in Palestine ‘as of right, not on sufferance.’”214

In a subsequent letter to Warburg, Weizmann claimed Prime Minister MacDonald “thought
the report an unfair one and that the Government was in an embarrassing position because of this
Report, and because it is the only official document about Palestine.”215

By the end of May, Weizmann had grown so upset and frustrated that he threatened, in a letter
to Malcolm MacDonald, to resign as Chair of the Jewish Agency if the British Government were
to endorse the Shaw Report at the upcoming meeting of the Permanent Mandates Commission of
the League of Nations.216 Weizmann wrote, “although no man can lightly declare the bankruptcy
of the policy that has been his life’s work, should His Majesty’s Government before the whole
world fully endorse the Shaw Report, I, for my part, could not avoid taking that step
[resignation] any longer.”217

Weizmann, still furious at the end of June, referred to the Shaw Commission Report as “an
iniquitous document.”218 He continued:

I must say I have seen a great many reports in my life – I remember the report written by Count Ourousoff after the
Kisheneff pogrom, and it was by far a fairer document than the one the British Administration and the Commission of
Enquiry have produced … Don’t wonder, therefore, that the Jews, at any rate the Zionist Jews, see in this Report an
attempt to take away their birthright.219

Aftermath

Following the publication of the Lofgren Report, Leonard Stein, one of the lawyers for the
Jewish side during the Shaw Commission hearings and Honorary Legal Advisor to the Jewish
Agency, submitted a very lengthy memorandum (simultaneously published in pamphlet form) to
the Permanent Mandates Commission (PMC), setting forth the official Jewish Agency response
to the Shaw Report.220

The Stein Memorandum began by criticizing the Shaw Commission for exceeding the limits
of its Terms of Reference by addressing issues of major policy. Stein also criticized the
Commission’s view that evidence regarding the Arab “state of mind” regarding those issues was
relevant, noting “in many cases the Commission does not clearly distinguish between what the
Arabs think, what it thinks the Arabs think, and what it thinks itself.”221 Stein attacked other
aspects of the report as “subtly misleading” for failing to provide the full context of various
factual and historical issues.222



Stein next addressed the Commission’s conclusion that the “immediate cause” of the violence
was the 15 August 1929 Jewish procession to the Wall. After reviewing the evidence, Stein
argued:

To sum up:–

1. There is no reason to believe that the procession of August 15th, though the Jewish authorities rightly
discountenanced it, would, in fact, have had any serious repercussions if the Moslem authorities had not used it as a
pretext for an intensified campaign of incitement.

2. The background to the demonstrations was the long series of provocations by the Moslem authorities.
3. These provocations included the persistent contention that the Jews had no rights at the Wall at all, beginning with

the Mufti’s statement to that effect as early as October 1928. At the same early stage the Moslem authorities were
already doing their best to persuade the Moslem public that the Jews had designs on the Holy Places.

4. Throughout this early period and, indeed, as late as July, 1929, neither the Jewish authorities nor even the Jewish
Press was guilty of any action which the Commission sees reason to describe as provocative.223

Stein further criticized the Shaw Commission for straying into questions regarding the respective
rights of the parties to the Wall, noting “the merits of the Wailing Wall controversy were outside
the competence of the Commission and it is a little surprising to find the Report … prejudging a
question on which the Commission was clearly unqualified to pronounce.”224

Stein also criticized the Commission for not paying greater heed to the evidence indicating the
violence was not spontaneous, but in fact had been planned and organized in advance. Stein
finally criticized the Commission for disregarding the evidence of the Mufti’s complicity in the
outbreak and for exonerating the Mufti.225

Another British Jewish barrister, Horace Samuel, published a short pamphlet later in 1930
containing a very detailed and highly critical analysis of the Shaw Commission’s Report. Samuel
criticized the Commission for considering major policy issues far beyond the limits of its Terms
of Reference, arguing the Commission’s findings had been tainted by the Arab case against the
Balfour Declaration. Samuel accused the Commission, out of a “bureaucratic sense of loyalty,”
of protecting the Mandatory Government from adverse findings, downplaying or ignoring
evidence favoring the Jewish case and stretching other evidence to favor the Arab and
Government cases.226

This meant, according to Samuel:

[T]he Commission can be shown, by reference to its own Report and to the actual evidence on which that report is based
to have been at the best slovenly and guilty of elementary faults in judicial procedure, and at the worst prejudiced and
biased, in the sense that it allowed its handling of the material, and its findings of facts, to be influenced by the views
formed by it on the broad Jewish–Arab issue and by what was a perfectly normal desire to protect the Government on
whom it was sitting in judgment.227

The Stein Memorandum served as a sort of appellate brief for the Jewish side before the PMC,
which convened in Extraordinary Session in June 1930 to consider the findings of the Shaw
Commission.228 Luke and Lloyd appeared on behalf of the British Government, along with two
other British officials.229 The Minutes of the PMC meeting demonstrate remarkable skepticism
toward the Mandatory Government, and a level of sympathy with Zionism that would be unheard
of in today’s United Nations. As Weizmann put it, “the British Delegation had a severe crossing
and were very much taken to task by the Permanent Mandates Commission.”230

Following opening comments by the British officials, the PMC members peppered Luke with
a series of questions expressing skepticism with some of the key findings and conclusions of the
Shaw Commission. The questions also showed the PMC harbored concerns about the manner in



which the Palestine Government was implementing the Mandate.
For example, the PMC criticized the Mandatory Government for not taking steps prior to the

November 1928 White Paper to define the Status Quo. The PMC also questioned how the
Mandatory Government could, on one hand, insist on relying on the prior practices under the
Ottoman regime as defining the Status Quo, only to issue in its own set of detailed Instructions
on 1 October 1929 that appeared to create a new Status Quo.

Commissioner Rappard questioned how the Palestine Government could claim it had acted
impartially toward Arabs and Jews when it had prohibited the Jews from setting up screens at the
Wall, but then allowed the Muslims to construct the Zawiyah, “which was a reprisal measure and
intended to annoy the Jews.”231 Commissioner Van Rees agreed:

The screen was not deliberately intended to annoy the Arabs; it was brought there to separate men from women. The
placing of the screen was not in itself a circumstance which would justify reprisals about eight months after the incidents
of 1928. The placing of a screen was on a different footing from the re-establishment of these ceremonies [Zikr] which
had apparently only been introduced with a definite intention to annoy.232

Commissioner de Penha Garcia said the Mandatory Government would have been able to avoid
“a good deal of trouble” if they had notified both the Muslims and Jews from the beginning “that
they might claim and establish their legal rights later, when the final decision was given, but that
in the meantime only such practices would be allowed as had been allowed in previous years.”233

The Commissioners expressed further frustration with the Mandatory Government for not
stopping the 15 August 1929 Jewish procession to the Wall. They noted that even though the
procession was peaceful, it should have been prevented. The PMC also criticized the Shaw
Commission for failing to identify the violent Arab counter-demonstration the following day as
an immediate cause of the outbreak. Commissioner Van Rees pointedly criticized the Mandatory
Government and its police force, noting responsibility for the outbreak of violence “lay with the
local authorities who had failed to surround the [Jewish] demonstration with the necessary
guarantees.”234

Van Rees also spoke at length during the PMC’s fifth meeting, repeatedly criticizing the
findings and conclusions of the Shaw Commission as unjustifiably pro-Arab. Van Rees thought
it highly unfair that “[n]o Chapter of the Commission of Enquiry’s report was devoted to the
legal side of the position of the Jews in Palestine.”235 Van Rees stressed the Balfour Declaration,
as codified in the Mandate, provided the legal basis for the Jewish presence in Palestine, and he
criticized the Shaw Commission for glossing over “this point of capital importance.”236 Van
Rees also took issue with the Commission’s conclusion that the violence had not been
premediated, or at least not tacitly encouraged by the Muslim leadership, especially the Mufti.237

As the PMC’s consideration of the Shaw Commission report stretched into a period of several
days, the members of the Commission seemed to grow increasingly irritated with the British
defense of the Shaw Report and increasingly sympathetic to the Jewish case. For example,
Commissioner Rappard criticized the Mandatory Government for having done “practically
nothing concrete … to encourage close settlement by Jews on the land.” This led the highest-
ranking British representative, Dr. T. Drummond Shiels, a Scottish MP and Undersecretary of
State for the Colonies, to remark that Commissioner Rappard “seemed to sympathize with the
Jewish point of view.” Rappard shot back that he had been “speaking of the Mandate. It was not
a matter of sympathy, but of the application of the Mandate.” Rappard, clearly irritated, added he
“resented” his “observations being attributed to any particular sympathies with one side.”238



In its Report to the Council of the League of Nations, the PMC said the evidence cited in the
Shaw Commission Report did not support the Report’s conclusions regarding lack of
premeditation. The PMC Report also criticized the Shaw Commission for the “kindly judgment”
it rendered on the “attitude of the Arab leaders.”239

The British Government, clearly irritated with the PMC, submitted a strong letter to the
Council of the League in response to the PMC’s Report. Among many other objections, the
British were especially angry the PMC had taken into consideration information received ex
parte from the Jewish side after the Shaw Commission had completed its work. Ironically,
whereas the British Government and the Commission itself originally had said the Commission
was not intended to function as a judicial body, the British Government now took the opposite
position before the PMC, defending the Commission’s findings as the product of a careful
judicial process:

His Majesty’s Government note that the findings of the Shaw Commission on questions of fact, such as the causes and
responsibility for the outbreak, have been in some cases ignored and in others called in question. Whatever view may be
taken as to the conclusions arrived at by the Commissioners, their verdicts on questions of fact, coming, as they do, from
so authoritative a source, and based, as they are, upon actual evidence tested by rigorous cross-examination, make
surprising the attitude towards them of the Mandates Commission. This is the more striking when contrasted with the fact
that at the same time criticisms taken from a Jewish memorandum (which reached the mandatory Power too late for an
accompanying comment to be made upon it) have been adopted, and when it is freely admitted by the Commission that
account has been taken of criticisms from various sources upon which also no opportunity of comment could be open to
the mandatory Power.240

The Government also defended the various conclusions of the Shaw Commission Report to
which the PMC had taken exception, especially the finding that the violence had not been
premeditated.

Assessment

The Shaw Commission hearings reflected the drama, division, and bitterness among the Arabs,
Jews, and British following the calamitous events of August 1929. The British Government
responded to the outbreak of violence by invoking the law and legal procedure, seeking to
conduct a quasi-judicial inquiry as it had done with the Palin and Haycraft Commissions earlier
that decade, and hoping to demonstrate to the world its even-handedness and commitment to
upholding the rule of law in Palestine. Both the Colonial Office and the High Commissioner
wanted to maintain control of the process, to ensure the substantive outcome did not embarrass
either His Majesty’s Government or the Mandatory Government. But the conflicting political
agendas of the Arabs, Jews, and the Mandatory Government all combined to convert the Shaw
Commission into a messy, poorly managed, full-blown courtroom trial pitting the Jews against
both the Arabs and the Palestine Government. Each of the three sides responded differently, with
vastly different results.

The Jewish side approached the trial with the strategic objective of achieving a verdict finding
the Arabs (especially the Mufti) culpable for the riots, and condemning the Mandatory
Government and its top officials for failing to protect the Palestinian Jews. But the tactics the
Jewish side employed undermined their ability to achieve that objective. Weizmann’s insistence
on including the Mandatory Government as a party in the dock alongside the Arabs backfired
badly, as it drove the Mandatory Government and the Arabs together as joint adversaries against
the Jews. Weizmann should have realized His Majesty’s Government would never have abided a



verdict against the local British administration in Jerusalem.
Weizmann also should have realized the Commission’s composition – an obscure former

Colonial Judge and three politicians from each of the major parliamentary factions – made it
even less likely that a verdict of guilt could be achieved against the Mandatory Government. But
Weizmann failed to apprehend or appreciate this dynamic, and instead used his connections with
the highest-ranking officials in Britain to push his demands for a full-blown trial in which the
Arabs and the Mandatory Government would be treated as joint defendants.

Weizmann further blundered when he selected Merriman to serve as counsel for the Jewish
side. Merriman may have been one of Britain’s most highly renowned (and most expensive)
Barristers and, in Chancellor’s words, an “attractive” person outside the courtroom, but inside
the courtroom this famous but over-rated lawyer pursued a devastatingly weak and counter-
productive trial strategy. Merriman demonstrated an astonishing level of arrogance that had the
triple-effect of alienating the Commissioners, rallying the British Government to support the
accused Mandatory Government, and driving the Arabs and the Mandatory Government into an
unlikely alliance that proved extremely harmful to the Jewish cause.

Rather than attack and try to humiliate the Mandatory Government with such ferocity in the
courtroom, Weizmann should have instructed Merriman to focus solely on the Arabs as the
responsible party, and to have left it to Weizmann to deal with the Prime Minister and Colonial
Office behind the scenes to press for changes in the Mandatory Government. Instead, the Jewish
tactics backfired badly, driving the Mandatory Government and the Arabs into each other’s arms,
and alienating the Colonial Office as well.241 No wonder Shuckburgh was so dismissive of the
Jewish complaints about Preedy’s cross-examinations of Sacher and Braude. “They have only
themselves to thank,” he wrote of the Jewish side, adding “I am not disposed to waste empathy
on them.”242

The Mandatory Government, stung by criticism that it had failed to afford an “adequate
measure of protection” to the Palestine Jews, and unhappy with London for having succumbed to
Weizmann’s pressure to relegate it to the status of a mere defendant, on an equal footing with the
Arabs and Jews, defended itself and attacked the Jewish witnesses ferociously. Chancellor
wanted a “fighter,” and Preedy did not disappoint. Not surprisingly, the Shaw Commission
rejected Merriman’s attacks and completely exonerated the Mandatory Government. In the end,
only Luke was sent away from Palestine, quietly “promoted” to Lieutenant Governor of Malta.

The Arabs initially approached the Shaw Commission hearings with a high level of mistrust,
but with the clear strategic objective of converting the proceedings into a trial against the Balfour
Declaration and the Mandate, against Jewish claims to the Wailing Wall, and against overall
British policy in Palestine. Despite the strict Terms of Reference ruling all such “major policy
issues” out of bounds, Stoker successfully persuaded the Commission to consider these issues
anyway, arguing they were relevant to understanding the impact on the “Arab state of mind”
leading up to the riots.

The strategy was brilliant. Stoker and Auni Bey Abdul-Hadi maximized its effectiveness by
focusing on the Jews as culpable both for provoking the Arabs with the Tisha b’Av
demonstration, and for pressuring the British with their aggressive assertions of pro-Zionist, anti-
Arab demands. Unlike Merriman, Stoker was careful not to alienate the Mandatory Government,
instead entering into an unwritten but powerful courtroom alliance with Preedy against the
Jewish side. To the extent gaining British support was critical to the outcome of the trial,



Merriman failed miserably, and Stoker succeeded beyond all expectations.
But the Arabs’ courtroom triumph amounted to a deceptively weak victory in many respects,

because of the Mufti’s refusal to regard the victory as an opportunity to negotiate a settlement
with the British and the Jews. The Shaw Commission handed the Mufti a huge short-term win,
exonerating him and clearing the Arabs of the charges of premeditation and sedition. The Mufti
had a strong hand to play following the verdict, and he could have taken advantage of the
opportunity to press for a long-term settlement before the Jewish side had time to recover. But
the Mufti’s consistent unwillingness to make any concessions, no matter how miniscule,
ultimately proved self-defeating.

Nevertheless, one can only admire the effectiveness of the Arab side in using the trial as a
platform for broadening the political discussion well beyond the Shaw Commission’s Terms of
Reference, striking at the very heart of the Balfour Declaration and eventually causing the British
Government to reconsider its core commitments to the Jewish people.

Therefore, and notwithstanding the PMC’s strong criticisms, the Shaw Commission hearings
and Report must be viewed as a crushing defeat for the Jewish side.

The lingering question remains whether the British had decided beforehand to use the Shaw
Commission as an opportunity to begin building a record that would justify the actions they
would take later to put the brakes on Zionist aspirations, or whether they started the process from
a neutral position and only turned against the Zionists because of the poor tactics of the Jewish
players.

The evidence suggests some combination of both. On one hand, Chancellor had urged Shaw to
“meet the wishes of the Arabs” to avoid further violence.243 Lloyd, the Commission’s Secretary
and the Colonial Office’s eyes and ears, signaled early in the process that the Report (which he
ended up drafting in his capacity as Secretary to the Commission) would be written “to go some
way in the direction of meeting Arab opinion.”244 Not only did the report exonerate the Mufti
and blame the Jewish Tisha b’Av demonstration at the Wall as the “immediate cause” of the
violence, it also expressed sympathy with the Arabs on major policy issues such as Arab
grievances regarding the Balfour Declaration and the Mandate, Arab ownership of the Wall and
the very limited Jewish rights of access, as well as Jewish land acquisition and Jewish
immigration.

On the other hand, the evidence suggests Merriman’s unrelenting and personal attacks on the
Mandatory Government and its officials, Weizmann’s pressure campaign in London and his
lobbying in Geneva, and Stoker’s and Preedy’s courtroom strategy all combined to cause official
London to begin to lay the foundation for constricting Zionist ambitions over the next decade.

The Shaw Commission thus should be viewed as a turning point in the history of the Mandate,
marking the beginning of the end of Britain’s original commitment to the Zionist program. As
will be discussed in Chapter 5, Britain’s slow but steady reversal of its pro-Zionist policy began
with the Shaw Commission Report, followed several months later by the Hope Simpson Report
and the Passfield White Paper. While the Peel Commission endorsed the creation of a Jewish
State in a much smaller area of Palestine, a follow-on British technical commission
recommended against the idea. Soon afterward Britain issued the MacDonald White Paper of
1939, severely restricting Jewish immigration to Palestine on the eve of the Holocaust and
dramatically rolling back its commitment to implement the Balfour Declaration.

The Shaw Commission experience also demonstrated both the limits and the opportunities



afforded by the law and the legal process to the parties. The Jews hired the best British barristers
money could buy, yet faltered in the courtroom by pursuing the dubious strategy of attacking the
Mandatory Government for manifesting “imperfect sympathy” with the Zionist cause. In so
doing, the Jewish side alienated the majority of the Commissioners and drove the Mandatory
Government into a tacit alliance with the Arab side. Merriman’s haughty and arrogant manner
during the hearings also harmed his client’s case and provoked Preedy into open hostility with
the Jewish witnesses. Stoker, who entered the hearings as the decided underdog among the
lawyers, emerged along with Auni Bey as the winner of the first-ever head-to-head, courtroom
trial of Arabs against Jews.

A few months later Auni Bey would once again represent the Arab side in a trial against the
Jews in Jerusalem, this time before the Lofgren Commission, in an epic courtroom battle over
the rights and claims to the Wall itself.
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4
THE LOFGREN COMMISSION

Introduction

The Lofgren Commission presided over the second trial between Arabs and Jews during the
early years of the conflict, this time focusing solely on the legal rights and claims of the Muslims
and Jews to the Wailing Wall and the pavement in front of the Wall. Once again, both sides were
represented by counsel who gave opening statements and closing arguments, and cross-examined
each other’s witnesses under oath. Just as they did before the Shaw Commission, the Muslim and
Jewish sides engaged in highly adversarial litigation for the next month before the Lofgren
Commission. The trial featured detailed testimony regarding Ottoman-era Jewish rights of access
to and prayer at the Wall. The Muslim lawyers and witnesses argued the Wall was exclusively
Muslim property, meaning the Jews enjoyed merely a right of “visitation.” The Commission
urged the parties to settle their differences out of court, but those efforts failed. The Commission
issued a verdict affirming Muslim ownership of the Wall, but permitting limited Jewish prayer
practices. Neither side was happy with the outcome, but both seemed to accept it, and no further
outbreaks of violence occurred at the Wall during the remainder of the British Mandate.

Background and formation

In October 1929, even before the Shaw Commission held its first session, High Commissioner
Chancellor began urging the British Government to appoint as soon as possible an “authoritative
body … commanding general confidence both in Palestine and abroad in respect of its
composition and procedure” to adjudicate the rights and claims of the Jews and Muslims to the
Wailing Wall and the surrounding area.1

The British Government therefore asked the Permanent Mandates Commission (PMC) on 18
November 1929 to authorize the formation of a “Holy Places” Special Commission pursuant to
Article 14 of the Mandate, but limited to addressing only the disputes regarding the Wailing
Wall. Four days later the PMC rejected the proposal as not consistent with the language of
Article 14, which required the Special Commission to determine the rights and claims of all
religious communities to all the Holy Places in Palestine, not just the rights of Muslims and Jews
to the Wailing Wall.

The British Government thereafter revised its proposal, asking the League of Nations to
approve the formation of a special commission that would focus initially on adjudicating Muslim
and Jewish rights and claims to the Wailing Wall, deferring treatment of the remaining holy
places for a later time. The British Government emphasized “the importance and urgency of this
question … [and] that an early and final settlement of the question is imperative … from the
point of view of future peace, good order and decorum in Palestine.”2



On 20 December 1929, just as the Shaw Commission was nearing the end of its hearings, The
Times published a letter from former Prime Ministers Arthur Balfour and David Lloyd George,
and former South African Prime Minister Jan Smuts, all of whom had served in the War Cabinet
when the Balfour Declaration was approved. The Letter urged the “appointment of an
authoritative Commission to investigate the whole working of the Mandate … supplemented by
a searching inquiry into the major questions of policy and administration.”3 While the British
Government did not appoint such a Commission until 1936, the Letter added momentum to the
need for appointing another commission to focus solely on adjudicating the Wailing Wall
dispute.

The Shaw Commission itself also supported appointing a new commission to deal solely with
the Wailing Wall question. The Shaw Commission’s Secretary, T.I.K. Lloyd, wrote to the
Colonial Office on 20 December 1929, noting the Commission had heard sufficient evidence to
recommend the British Government

take such steps as lie within their power to secure the early appointment under Article 14 of the Mandate for Palestine of
an ad hoc commission to determine the rights and claims in connection with the Western or Wailing Wall in Jerusalem.4

Three days later Shuckburgh chaired a joint meeting of the Colonial Office and the Foreign
Office to discuss the mechanics for setting up a special international commission to address the
rights and claims of Muslims and Jews regarding the Wailing Wall. Shuckburgh said the
members of the proposed Commission should, if possible, be “non-British Protestants.”5 Bushe,
the Assistant Legal Advisor to the Colonial Office, added, “the present position was most
unsatisfactory from a legal point of view, and he stressed the desirability of an early and final
settlement of the question.”

Weizmann also supported the proposal to form a special international commission to
adjudicate the Wailing Wall dispute. On 23 December 1929, the last day the Shaw Commission
heard witness testimony, Weizmann wrote:

It is this vexed question of the Wailing Wall which has been one of the causes of the recent outbreak and so long as it is
left an open sore in Palestine, there will be trouble. The Permanent Mandates Commission has refused to deal with it on
the legal ground that that it has no right to take one Holy Place, detached from the whole problem of Christian and
Moslem Holy Places. They said that only the Council [of the League of Nations] could give them instructions in this
matter. The British Government therefore approached the Council. I hope very much that the Council will find it possible,
in spite of formal difficulties, to instruct the Permanent Mandates Commission to deal with it.6

On 14 January 1930, after “long secret negotiation for the last two days,”7 the Council of the
League of Nations adopted a British-proposed Resolution8 authorizing the appointment of a
three-member commission, on condition that none of the members be British.9 The Resolution
also specified, in a nod to the inherently legal nature of the proposed special commission’s work,
that at least one of the Commissioners “be a person eminently qualified for the purpose by the
judicial functions he has performed.”10 The British Foreign Secretary, Arthur Henderson, told
the Council “the settlement of the Wailing Wall issue was essential if further outbreaks were to
be prevented in Palestine.”11

The Muslims initially opposed the formation of a special commission to render judgment on
the relative rights of Muslims and Jews regarding the Wailing Wall. The Muslims claimed
absolute ownership of the Wall and the pavement in front of the Wall, and thus objected to any
legal proceeding that might find differently. The Muslims argued any such Commission would



lack jurisdiction over the Wailing Wall for two reasons: first, the Palestinian Arabs did not
accept the Palestine Mandate as legitimate; and second, only a Muslim Court applying Sharia
Law could adjudicate matters pertaining to the Wall and the pavement, both of which had been
dedicated as Wakfs centuries earlier.12

The Supreme Moslem Council, therefore, filed an objection with the League of Nations in
February 1930 to the formation of the special commission.13 Nevertheless, the Muslims
eventually decided to participate, albeit under protest.

One historian described the formation and composition of the special commission presented a
“volatile issue” for the British, the Jews, and the Muslims:

The Mufti, despite legal advantages and British backing, was reluctant to reach an agreement with the Jews unless
Muslim ownership was recognized. He was willing to allow Jews to visit the Wall, but not as a matter of right. This had
been his position during the 1928–29 controversy, and he did not budge from it for fear that if he were to admit any legal
right to the Jews, it might be interpreted to the disadvantage of the Muslim community. The Jews, on the other hand, were
reluctant to admit Muslim ownership because, no doubt, many eventually wanted to possess the Wall, despite their public
denials. The Mufti claimed that the Wall was holy to Muslims. Yet no claims by him could obscure the fact that the Wall
was much more important to Jews.14

The British Government consulted with the Arab and Jewish sides as it considered who to
appoint to the special commission. The Mufti met with High Commissioner Chancellor and
“expressed the hope that no French or Italians would be appointed to the Commission,” as
“[t]hese nations had interests in Palestine and would intrigue.”15 The Mufti also objected to
French or Italian representation on the special commission because the “Jews would bribe”
them.16 The Mufti said he preferred commissioners from countries with no interests in Palestine,
“such as Scandinavians.”17 The Colonial Office also noted potential Jewish objections to anyone
from the Roman Catholic powers as potentially anti-Zionist.

The British ultimately acceded to the Mufti’s wishes and appointed the former Swedish
Foreign Minister and Minister of Justice, Eliel Lofgren, as Chair of the Commission. The British
appointed two other Commissioners, Charles Barde, the Vice President of the Swiss Court of
Appeal at Geneva and President of the Austro-Romanian Mixed Arbitration Tribunal, and C.J.
Van Kempen, a member of the Dutch Parliament and formerly Governor of the East Coast of
Sumatra in the Dutch East Indies.18 The Council of the League approved the composition of the
special commission on 15 May 1930.19



FIGURE  4.1  Eliel Lofgren (center), Charles Barde (front left), and C.J. Van Kempen (front right)20

The Lofgren Commission presided over what became the second of the three trial-type
proceedings between Arabs and Jews during the early years of the conflict, this time focusing
solely on the legal rights and claims of the Muslims and Jews to the Wailing Wall and the
pavement in front of the Wall. Once again, both sides were represented by counsel who gave
opening statements and closing arguments and cross-examined each other’s witnesses, nearly all



of whom testified under oath.21

Counsel and other representation

Just as he did with the Shaw Commission, Weizmann once again attempted to intervene behind
the scenes, but this time with less success. Weizmann wrote:

[I]t was extremely difficult to obtain information of any kind about the workings and procedure of the Commission. It is
Nobody’s Child. The League said the nominations were made by the Colonial Office and it was for that office to deal
with the matter; the Colonial Office, on the other hand, said that everything we were doing must be done with the sanction
of the League. And so we were driven from pillar to post. This is why we could not give you any definite information.22

Weizmann had wanted Dr. Cyrus Adler, a non-lawyer and President of the Jewish Theological
Seminary of America, to lead the Jewish side.23 Adler ultimately was unable to travel to
Palestine for health reasons and did not appear before the Commission in person.24 However,
Adler took the lead role in preparing a lengthy memorandum regarding the history of Jewish
(and the lack of Muslim) worship at the Wall to serve as a trial brief for the Jewish side.25

The Jewish side selected three representatives to present its case to the Commission. Perhaps
not surprisingly, the Jewish side did not engage any of the lawyers who had represented it before
the Shaw Commission. Instead, the Jewish side named Dr. Mordechai Eliash, a Jerusalem lawyer
and President of the Palestine Jewish Bar Association as lead counsel, along with two non-
lawyers, David Yellin and Rabbi Moshe Blau, to present its case on behalf of a variety of lay and
religious Jewish organizations.26



FIGURE  4.2  Dr. Mordechai Eliash

(Courtesy of Central Zionist Archives).

Dr. Eliash was one of the most prominent Palestinian Jewish lawyers during the Mandate
period, and later served as Israel’s first Ambassador to Great Britain. One historian offers a
fascinating window into the everyday world of Dr. Eliash as a practicing lawyer in 1930s
Jerusalem:

Eliash was the epitome of the modern, suave Jew … he was a middle-aged man with delicate features, gold-rimmed
glasses, and a groomed goatee, noted for his meticulous dress and his broad-brimmed hats. Born in Ukraine and Yeshivah
educated, he exuded Eastern European yiddishkeit – that which, in Weizmann’s eyes, constituted the essence of
Jewishness. In Berlin and London, where he had acquired his legal education, he learned to coat this yiddishkeit with fine
social manners. Thus Eliash was at once Westernized and rooted in tradition. His Jerusalem home was the center of high



society. He entertained high British officials, members of the Arab aristocracy, and leaders of the Yishuv. An enthusiastic
Zionist, he served as legal counsel to the aspiring institutions of self-rule of the Yishuv and was involved in its politics.
[Footnote omitted.] He was known for his singing in the Yeshurun synagogue in Jerusalem, which he had helped
establish … Eliash’s office was located in the “Habashim” (Ethiopians) Street, a narrow road lined with stone
houses … The place served Eliash as both an office and residence (distance was maintained, and the clerk was never
invited into the residential quarters). The office had two rooms. One was reserved for the master, and the other functioned
as a multipurpose room, accommodating “two typists, a Yemenite male secretary, a junior lawyer, the clerk, and clients
waiting to see Eliash.” [Footnote omitted.] Turkish, Arabic, Yiddish, Russian, and Hebrew filled the air, while Eliash met
with his clients over tiny cups of Turkish coffee or steaming sweet tea, as was the custom of the day. Simon [Agranat, the
future Chief Justice of the Israeli Supreme Court] remembered his clerkship as “akin to slavery”; for the sheer privilege of
doing the clerkship and for little pay, a clerk was expected to run errands and perform various services for Eliash.27

The Muslim side selected its best and most famed lawyer, Auni Bey Abdul Hadi, to lead a team
of 16 international Muslim lawyers and representatives on behalf of the Supreme Moslem
Council.

Mohammed Ali Pasha (not the Prince Mohammed Ali Pasha who had offered several months
earlier to sell the Wall to the Jews), the former Egyptian Minister of Awqaf (Religious
Endowments)28 served as one of the Muslim representatives and gave one of the closing
arguments for the Muslim side. Ahmed Zaki Pasha, an Egyptian scholar, also gave a closing
argument for the Muslim side.



FIGURE  4.3  Auni Bey Abdul Hadi at the London Conference, 1939

(Alamy Images).

The following table shows the key participants in the hearings before the Lofgren Commission:

TABLE  4.1  Lofgren Commission: key players

Commissioner/Counsel Affiliation Client



Eliel Lofgren, Chairman Former Swedish Foreign Minister and Justice Minister N/A
Charles Barde,
Commissioner

Vice President, Swiss Court of Appeal; President of Austro-Romanian Mixed
Arbitration Tribunal

N/A

C.J. Van Kempen,
Commissioner

Dutch MP; former Colonial Governor N/A

Dr. Mordechai Eliash Jerusalem-based lawyer; President of the Palestine Jewish Bar Association Jewish
organizations

David Yellin Jerusalem-based scholar Jewish
organizations

Rabbi Moshe Blau Jerusalem-based rabbi Jewish
organizations

Cyrus Adler President, Jewish Theological Seminary of America Jewish
organizations

Auni Bey Abdul Hadi Lawyer and Palestinian nationalist; future leader of Istiqlal Party Muslim
organizations

Mohammed Ali Pasha Former Egyptian Awaqf Minister Muslim
organizations

Ahmed Zaki Pasha Egyptian scholar Muslim
organizations

The Mufti worked behind the scenes to persuade representatives from several Muslim
countries to attend and testify at the Lofgren Commission hearings, and “therefore succeeded in
drawing Muslims into the Western Wall and Palestine problems …”29 Colonel Kisch of the
Palestine Zionist Executive noted in his dairy, however, that some of the

Arabs from abroad who are following the case … said that they came here expecting to find the Jews claiming possession
of the Buraq and threatening encroachments into the Haram Area, and have been surprised to find nothing of the kind.30

Just as they did before the Shaw Commission, the Muslim and Jewish sides engaged in intensive
and highly adversarial litigation for the next month before the Lofgren Commission. The
hearings focused in detail on Jewish rights of access to and prayer at the Wall, including Jewish
prayer practices at the Wall prior to the British conquest of Jerusalem and whether those
practices had given rise to some form of legal right such as a servitude or easement; Jewish-
funded repair work on the pavement during the late 19th century as evidence of a special Jewish
relationship with the Wall; the extent to which Jews had customarily brought various
appurtenances of prayer with them to the Wall, including benches, chairs, a screen, a table, an
Ark, the Torah, and the Shofar; the significance of various Ottoman-era decrees and rulings; and
the extent to which Muslim practices such as the Zikr ceremony, new construction atop the Wall,
and the stationing of a Muezzin on the nearby rooftop interfered with those customary prayer
practices.

Writing a short time after the Commission had concluded its work, Bentwich noted that just as
with the Shaw Commission, during the proceedings before the Lofgren Commission “[a]gain the
witnesses were marshalled by the two sides, again forensic pleading, mixed with violent political
propaganda, was heard in the Court-room and published to the world, and the newspapers had
the chance daily to arouse feeling and passion.”31

Before the hearings began, Kisch met with Chancellor and gave him a preview of the case the
Jews intended to argue before the Commission:

We were primarily concerned with proving – as we were convinced we could prove – that the practice of Jewish worship
at the last vestiges of the Temple was in force before the birth of Islam; that there is almost continuous evidence extending
over many centuries establishing the practice of Jewish prayer at the Kotel Maaravi itself, while there is also evidence
showing over a prolonged period this site was not regarded as a place holy to Mohamedans. On such a basis we would



claim that the Commission should establish our right to pray at this site under conditions consistent with the dignity of
worship, conditions which today were denied to us.32

Kisch also made clear to Chancellor the Jews were still willing to reach a financial settlement to
resolve the dispute over the Wall:

If money were required to carry through a solution involving the provision of other quarters for the Mugrabi occupants of
the hutment area facing the Wall, and for compensation to the Wakf for exchanging property, I was in a position to assure
him that such funds were still available.33

Opening session

The Commissioners visited the Wall and the surrounding area on Saturday, 21 June 1930. Kisch
complained in his diary that “[a]t each place they were accompanied by the Mufti who seemed
constantly to point towards the Jewish worshippers, evidently explaining matters in a sarcastic
and unpleasant way.”34 Kisch also described how the Muslims, “for the first time to our
knowledge,” organized a small prayer service near the Wall in an attempt to show the
Commissioners they regarded the Wall as a holy site.35

The Commission convened formally in Jerusalem on 23 June 1930 for its opening session.
Prior to convening the first hearing, Lofgren requested from the British Government the 1929
Law Officers’ opinion, as he had seen references to it in the Shaw Commission Report and
wanted a copy. After some internal debate the Colonial Office provided the Law Officers’
Opinion to Lofgren, on the condition he keep it confidential and not refer to or quote from it
during the Commission’s proceedings or in the Commission’s report.36

At the Opening Session Lofgren described the Commission’s task in decidedly legal terms:

[O]ur Commission has been constituted by the British Government in full agreement with the Council of the League of
Nations … what is expected of us is to make an impartial and, if possible, complete inquiry into the questions in
connection with the so-called Wailing Wall, and, as a result of that inquiry, to give a verdict exclusively based on our
honest understanding of law and equity in the case … As the Commission has the duty, not only to investigate, but to give
a verdict in the matter, it seems to be in consistency with justice and with the interests of the Parties to apply as far as
possible the ordinary judicial methods …37

The Commission therefore decided to conduct the proceeding as if it were a public trial in the
tradition of the British legal system:

As to the procedure to be adopted, it was decided with the consent of the Parties that as far as possible the ordinary
judicial methods of the English courts were to be observed. Thus, the Counsel for the Parties were to call and examine
witnesses, to procure and lay before the Commission relevant expert and documentary evidence, to cross-examine the
witnesses called by the other Party and to plead in the case whenever they deemed it expedient.38

After a further discussion of procedure, David Yellin on behalf of the Jewish side made a brief
introductory comment thanking the Commission and pledging all possible assistance. Yellin
noted

[t]he matter is of very great importance – it is a question of worship to the Lord, which for thousands of years has been
restricted to this small place and we want to hope that this prayer and devotion will always be maintained.39

Auni Bey spoke next, seizing the initiative (just as Stoker had done at the outset of the Shaw
Commission hearings) and aggressively laying out the Muslim Case. Auni Bey described the
Commission’s task as confined to “one important point … whether the Jews have any right other



than a mere passage to the pavement which exists in front of the Wall similarly with other
foreign visitors that come to visit the place.”40

Auni Bey noted all Muslims throughout the world had a stake in the proceeding, as the Wall
and pavement were the absolute property of the Muslims. Accordingly, the Muslim world would
not permit “anything that concerns the rights of Muslims in that respect and in such matters” to
be decided by any non-Muslim, non-Sharia authority. Auni Bey added the Arabs of Palestine
had rejected the British Mandate, but nevertheless would “render every possible assistance” to
the Commission.41 Auni Bey indicated the Muslim side would not submit a memorandum or any
other documents in advance of any witness testimony, but would reserve the right to do so
later.42

Dr. Eliash then spoke, noting that although Auni Bey had just outlined his case, the Jewish
side would submit a Memorandum (the Adler Memorandum) laying out its case in advance of
calling witnesses.

The Commission decided, with the agreement of the parties, that the Jewish side would be
considered the plaintiff and would present its case first. The Commission designated the Muslim
side as the defendant. Dr. Eliash reserved the right to present rebuttal evidence.43

The opening session then took a very interesting turn, when Lofgren commented regarding
ownership of the Wall: “the Commission has to ascertain facts in order to judge the legal
position. I make this observation especially with reference to the question of proprietorship of
the Wailing Wall.”44 A short time later, Lofgren reiterated the Commission’s interest in
determining ownership of the Wall, noting, “[i]n the first place you have to make certain the title
by precise statements about the proprietorship” of the Wall.45

Auni Bey agreed to submit documents establishing Muslim ownership of the Wall, but
repeated his initial statement that “we are the absolute owners of the Wailing Wall and Jews have
no right whatever except a mere passage through the pavement to the Wall.”46

Yellin then interjected:

The Jewish Counsel cannot accept the view expounded by Aouni Bey to the effect that the Arabs are the absolute owners
of the Wall and all that surrounds the Wall, and that the Jews have nothing but the mere right of passage to this
place … For centuries Jews have been worshipping at this place, and have been bringing chairs and other appurtenances
there … Even rights of proprietorship need proof, and if they maintain that all the surrounding area is Wakf property, this
too, will have to be supported by evidence.47

Dr. Eliash asked the Muslims, on the record near the conclusion of the opening session, to refrain
from causing “intercommunal disputes and anxieties” during the Commission’s presence in
Jerusalem. Dr. Eliash specifically condemned recent Muslim efforts to change the Status Quo;
for example, by effacing certain Hebrew inscriptions on the lower stones of the Wall. Jamal
Effendi Husseini, one of the Muslim representatives, likewise criticized any Jewish prayer
activity (“demonstrations”) at the Wall inconsistent with the Status Quo. “You must be assured,”
Husseini said, addressing Dr. Elias, “that we care for the Status Quo much more than yourselves
because we stick to the Status Quo.”48

The Commission did not convene the next day, to allow the lawyers for both sides additional
time to prepare their opening statements. Kisch used the break to take the Commissioners to the
Jewish Quarter of the Old City to visit the Hurvah synagogue. During the visit Lofgren asked
Kisch whether it might be possible for the Muslims and Jews to settle their differences regarding
the Wall:



The Chairman of the Commission questioned me as to the possibility of reaching a settlement by agreement, saying that
although the Commission had the powers to decide, it was always preferable to agree between the two parties. I told M.
Lofgren that we had at all times taken the line that we would welcome a settlement by agreement. If the Commission saw
any possibility of the other side freely agreeing to a solution which would meet the very elementary claims put forward by
us in regard to securing decent and dignified conditions of Jewish worship at the Wall, free from interference, we would
readily respond to any invitation from the Commission to a round table conference. On the other hand, I expressed the
view that the failure of such a conference might be very harmful.49

As will be seen, after the hearings ended, Kisch played a key role in an ultimately unsuccessful
effort to reach a settlement with the Muslim side.

The trial

The substantive portion of the hearings began on 25 June 1930, with Dr. Eliash delivering the
opening statement for the Jewish side. Auni Bey chose not to add to the remarks he had already
made during the Commission’s opening session.

Opening statements of counsel

Dr. Eliash noted first how the Mufti’s acceptance of the November 1928 White Paper, including
by implication the Jewish right of prayer at the Wall, contrasted dramatically with Auni Bey’s
argument at the Commission’s opening session denying the Jews enjoyed anything other than a
mere right of passage or visitation to the same extent as non-Jewish tourists.50 Dr. Eliash noted
the Shaw Commission had acknowledged “the Jews through the practice of centuries, have
established a right of access to the Wall for the purposes of their devotions.”51

Dr. Eliash then discussed the meaning of Articles 13 through 16 of the Mandate. Dr. Eliash
argued, just as Harry Sacher had argued during his testimony before the Shaw Commission, that
Article 13 (along with Articles 15 and 16) required the Mandatory power to do three things
regarding the Holy Places: first, to preserve the existing rights of the various religious
communities; second, to provide free access to the Holy Places; and third, to guarantee free
exercise of worship.

Regarding the concept of “existing rights,” Dr. Eliash emphasized the concept of the Status
Quo meant existing rights rather than pre-existing rights.52 Dr. Eliash, again reflecting Sacher’s
position, argued “the provisions for securing access to the Holy Places and securing freedom of
worship are at least as important as those of preserving existing rights.”53

Dr. Eliash then noted the Muslim side had made arguments based on (i) their claimed property
rights to the Wall and the pavement; (ii) their rejection of any special right of the Jews to access
and prayer at the Wall; and (iii) their fear that granting the Jews any such rights would lead to the
eventual Jewish takeover of the entire Haram al-Sharif.54 Dr. Eliash addressed each of these
arguments.

Regarding Muslim property rights, Dr. Eliash challenged the Muslim side to produce evidence
establishing their property rights to the Wall and the pavement. Dr. Eliash argued the custom of
Jewish prayer at the Wall predated by hundreds of years the establishment of the Wakfs in the
vicinity of the Wall, and thus “an important question arises as regards the Wakf, and its power to
annul existing Jewish rights of prayer and access.”55

Dr. Eliash turned next to Muslim fears about Jewish designs on the Haram, insisting such



fears were unfounded, as the Jews had repeatedly disavowed any such designs.56 Dr. Eliash
noted the Shaw Commission found certain Muslim leaders in Palestine had stoked those
unfounded fears to ignite the 1928–29 Buraq campaign for political purposes, a campaign the
Shaw Commission found had “passed out of the control of those who initiated it and played a
part in the ultimate [August 1929] disaster.”57

Dr. Eliash quoted Chief Rabbi Kook’s testimony to the Shaw Commission that no Jews were
allowed to set foot in the Haram area until the coming of the Messiah.58 Dr. Eliash then asked:

[I]s it because of that fear that an old fasting man must not be allowed to sit on a chair or bench on the most sacred day of
his year? Is that a fear which justifies one great religion to try and crush another great religion? Would that for a moment
be sufficient to justify a narrow interpretation of Article 13 of the Mandate?59

Dr. Eliash then discussed Jewish rights of access to the Wall and the pavement. Dr. Eliash
rejected defining the Status Quo by reference to Ottoman law, noting the unreliability,
corruption, and inconsistency of the Ottoman legal and governance systems. “[W]hat in Turkish
times was the letter of the law and what was life were two different things … custom and law
were different things in Turkish times.”60

Dr. Eliash contrasted the evidence of the consistent Jewish practices at the Wall with examples
of recent Muslim innovations intended to disrupt Jewish prayer, such as the Zikr ceremony, the
stationing of a Muezzin on the roof of a home near the Wall, and the recent construction activity
at the Wall, including the opening of the new door at the southern end of the pavement. “The
time has come,” argued Dr. Eliash, “when something should be done to ensure decent conditions
of worship without humiliation, without interference and without interruption.”61

Dr. Eliash then pressed the attack further, rejecting the Muslim claims that the Wall was an
Islamic Holy Place. “We have not found any record of prayers conducted at any time by
Moslems in this place,” he argued.62 But Dr. Eliash did not stop there, accusing the Muslims of
repeatedly and grotesquely defiling the Wall:

Evidence will be brought before you that time and again the Wall was desecrated by actually smearing human excreta on
its stones. Filth and rubbish were always allowed by the Mughrabis to accumulate there, while time and again have Jewish
individuals and organized communities paid for the sweeping and cleaning of the area in front of the Wall, and it will be
shown to you that it was through Jewish intervention that a sewage drain was not laid close to the Wall, the Jewish
community having subsequently paved the area in front of the Wall.63

Dr. Eliash concluded his opening statement by discussing ownership of the Wall. This involved a
difficult strategic question for the Jewish side. The Jews could have argued the Wall (perhaps not
the pavement, but certainly the Wall) rightly belonged to them as the last surviving remnant of
King Solomon’s Temple, notwithstanding the intervening Babylonian, Macedonian, Roman,
Arab, Ottoman, and British conquests. The Jews had maintained their connection to the Wall for
centuries and never waived their rights or title in a legal sense. The Jews had inscribed Hebrew
writing into the lower courses of the Wall, cleaned the Wall when it was defiled, and paid to
repair the pavement in front of the Wall, all without Muslim objection. Why not use the
opportunity of the formation of an International Commission, vested with the authority of the
international community through the League of Nations, to try to obtain a verdict of ownership
for the Jewish people?

But the Jewish side made no effort to persuade the Commission it owned either the Wall or the
pavement, perhaps for fear of provoking a backlash among the Palestinian and global Muslim



communities. Nevertheless, it was equally difficult for the Jews to admit Muslim ownership of
the Wall.

The Adler Memorandum therefore argued the Wall could not be regarded as “property” in the
ordinary sense, implying somewhat ambiguously that neither side owned it. Dr. Eliash continued
in a slightly different vein:

Now I come to the last point. The question of ownership of the Wall. That has been stated time after time in documents
that the ownership of the Wall is vested in Moslem authority. Let me say it quite openly and quite clearly that we have not
come to discuss the question of ownership of that Wall. We have come here to discuss the rights and claims of people to
worship in a human and venerable way.64

While this statement seemed an outright concession of Muslim ownership, Dr. Eliash then took a
different tack. He described the three sections of the Wall, comprised of the lower,
Solomonic/Herodian layer, the middle (later Roman) layer, and the upper and more recent
Arab/Muslim layer. Dr. Eliash argued that because the British Military and Civilian authorities
had treated at least the two lower strata as ancient antiquities protected by the 1920 Antiquities
Ordinance, ownership of those two lower strata “should be vested in the State.”65

A few minutes later Dr. Eliash moved even further away from conceding Muslim ownership
of the Wall, saying “if you claim ownership of the Wakf Abu Midian you have to produce legal
evidence.”66 This provoked a caustic interruption from one of the Muslim representatives, Faiz el
Khouri: “Dr. Eliash first said that he does not contest ownership, we have heard it with our own
ears, and now he says he said nothing of the kind.”67

Dr. Eliash responded with even more ambiguity:

As regards the Wall itself, I merely made it clear that I have not come here to ask you to decide about the rights of
ownership; we have come here to claim right of free worship in our favour; if it is claimed that rights of property are
conflicting with the rights of the Wakf, then the rights of this Wakf must be fully proved, and if the other side claims
ownership of the Wall itself it will be for them to satisfy you on this point.68

Kisch was extremely pleased with Dr. Eliash’s opening statement, writing in his diary that Dr.
Eliash “rose to great heights of eloquence in the course of his address, and maintained a high
level throughout.”69 Kisch also recorded in his diary that two prominent Iraqi and Syrian visitors
approached Haim Margaliot-Kalvarisky (a member of the Brit Shalom organization known for
advocating a bi-national, Jewish/Arab state in Palestine), suggesting “an endeavor should be
made to reach a settlement between the parties.” But the initiative failed almost immediately, as
the local Muslim leadership rejected it.70

The Adler Memorandum

Following the completion of his opening statement, Dr. Eliash submitted the Adler
Memorandum to the Commission.

The Adler Memorandum addressed four key points for the Jewish side. First, Adler cited
religious texts to establish the sacred character of the Wall in the Jewish religion. According to
Adler, “throughout the ages and under all conditions the Jews regarded the site of the destroyed
Temple as a Holy Place.”71

Second, Adler cited a large number of historical texts and travelogues to prove Jews had
worshiped at the Wall virtually without interruption for nearly two thousand years, since the



destruction of the last Temple. This worship took the form of both individual and organized
congregational prayer with various appurtenances, plus benches for sitting and a “small screen or
flat form of separation” to divide men from women.72

Third, Adler noted the Muslims had never until very recently objected to Jewish prayer at the
Wall, and occasionally charged the Jews a small fee to approach the Wall.73 According to Adler,
the Muslims made no effort to keep the pavement clean or in a good state of repair, and in any
event the Muslims never regarded the Wall as a sacred shrine:

A succinct statement of the attitude of Islam as to the sanctity of the Wall or to its being called the sacred Burak up to
within the last few years can be indicated by the fact that the Wall has never been used by Moslems for religious services
or pilgrimage, that the lane in front of it has always been dirty, that the passages in Arabic literature early or late do not
apply the term Burak to the Wall and that up to the past twenty years no claim was ever set up as to its sacredness on
account of the Burak. Even in the official guide to the Haram published by the Supreme Moslem Council in 1924 no
reference is made to the Wall as a Holy Place.74

Finally, Adler argued the Jews were not claiming any property rights to the Wall or the
pavement, even though the Jews had paid to repair the pavement in 1895.75 Adler, however,
suggested the Wall was not Muslim “property” either, given its special character as a Holy Place:

There has been a good deal of discussion about a new building erected on the top of the Wall and this new building was
allowed by the British Government on the ground that they had no right to interfere since the Wall was the property of the
Moslems; but it should be pointed out that the Wall was a Holy Place and a Holy Place cannot be called property in the
ordinary and common sense. It cannot be demolished to make way for another construction, it cannot be sold, hence, even
as property it is subject to special restrictions. One of these might obviously be that nothing shall be taken away from it
and nothing shall be added to it, and to this extent we feel that the decision of the Palestine Government was wrong and
should be reversed by your Commission.76

Adler concluded his Memorandum with a list of the Jewish demands, or “actions requested.” The
Jews, wrote Adler, wanted the Commission to recognize the Wall as sacred to the Jews; to
recognize the Jewish rights of access to and prayer at the wall with dignity and in accord with
Jewish ritual practices; to require the Mandatory power to maintain the pavement and access to
the Wall in a clean and dignified condition; to close the newly created southern opening to the
pavement; and finally, to clear away the Moghrabi dwellings and create a wider area in front of
the Wall, with that area leased by the Wakf to the Mandatory Government, and with the
Moghbrabi inhabitants relocated to new homes the Jews would purchase and lease to the Wakf.77

Although Adler was not a lawyer and cited no legal texts in his Memorandum, he summed up
the Jewish position in legal terms, as follows:

Your honorable body will observe that we are not speaking of demands; we are not speaking of rights; we are trying to
bring before you a cause which possibly in the tribunals of international law has no precedents. We ask for no property
rights; we do not ask to exclude others from participation in our worship if they wish; we simply ask for the continuation
of a sacred custom which has been carried on by us without infringement on the religious rights of others. If there are no
precedents for such a request, we pray that your honorable body decide upon the basis of common justice and common
sense.78

Dr. Eliash apologized to the Commission for the Adler Memorandum’s length, saying it was
necessary to devote much attention to proving the Jews’ established rights at the Wall

in view of the astounding statements which were made by my friends on the other side, to the effect that the Jews have no
rights at the Wailing Wall, and that it was by mere tolerance that a passage was allowed to them.79

Following an overnight adjournment, the Commission reconvened the next morning, and



Lofgren immediately announced the Commissioners had several comments and questions
regarding the Adler Memorandum.

First, Lofgren raised the issue of ownership of the Wall, noting the Adler Memorandum made
no claim of any Jewish property rights to the Wall, and almost seeming to express surprise the
Jewish side had failed to asset any claim of ownership:

It would therefore, with a view to limiting the points in dispute, be an advantage to be able to take on record that the
Jewish side does not set up any actual claim to the Wall itself, none the less the Commission will be in need of documents
which the Moslem party might possess in order to get informed as the formal property right and the legal nature of all the
property now in question, that is to say, to the Wall itself, the pavement outside it and the dwellings opposite the Wall.80

One wonders whether the Commission would have been willing to entertain a Jewish claim of
ownership, and if so how the outcome might have differed if the Jewish side had ventured to
make such a claim.

In any event, Lofgren posed additional questions regarding the Adler Memorandum, asking
Dr. Eliash to present evidence on the following points: first, what exactly did the Jewish side
mean when it referred to “ritual prayer” at the Wall, including the differences between individual
and congregational prayer, and the differences between congregational prayer at the Wall and
congregational prayer in a synagogue; second, what specific appurtenances were necessary for
prayer, as opposed to those which may be necessary for personal convenience; and third,
whether services at the Wall were arranged informally or by the Head of the Jewish Community
in Jerusalem.81

Dr. Eliash responded to Lofgren’s comments and began with the ownership issue, once again
introducing ambiguity. While acknowledging “no claim to any property right has been set up,”
Dr. Eliash reiterated the statement in the Adler Memorandum that “a Holy Place cannot be called
property in the ordinary and common sense.”82 Dr. Eliash continued:

You will see, Sir, that our attitude to the Sacred Wall is that it belongs to the categories of things that can only be
considered as Holy Place, res extra commercium, or res extra Divinum. It is not something to which one can apply the
term ‘property.’ As regards the question in whom actually the rights of property in this Wall is vested, this is a point
which your Commission will have, among other things, to determine, if the other side claims such right, they will
certainly have to prove it … [S]ome distinction is here made as to the various courses, and as to the property vested in the
Turkish and now British authorities. As I have said before, we have not come to this Commission to claim any property
rights on this Wall, but we do think that this will be one of the questions, in whom the property, in the limited sense
outlined above, should actually be vested in the future.83

Regarding the Commission’s other questions about Jewish ritual and prayer practices at the Wall,
Dr. Eliash said he would produce witnesses in the coming days to testify on those matters.84

Conflicting witness testimony

The vast majority of the proceedings before the Commission consisted of the testimony and
cross-examination of witnesses for both sides regarding Jewish rights of access to the Wall,
Jewish and Muslim repairs to the pavement, Jewish prayer practices and appurtenances at the
Wall, and the alleged Muslim lack of affinity for the Wall, including alleged Muslim defilement
of the Wall. Both sides relied on lay and expert testimony regarding these and other issues. The
testimony was in conflict on nearly every point.



Jewish right of access; sanctity of the wall to Jews

Both sides called witnesses to testify regarding traditional Jewish rights of access to the Wall and
the pavement. One Muslim witness, Sheikh Ismail Effendi Hamaz of the Sharia Court of Appeal,
testified at length as to whether the Jews had obtained a right of servitude under Sharia Law for
the pavement and the Wall area. Sheikh Hamaz testified that passing along a public way would
not be considered as giving rise to a servitude. Passage along a private way, such as the
pavement in front of the Wall, could give rise to a servitude, but only if the property owner (in
this case, the Wakf) had formally granted such a right to the Jews and registered it with the
Sharia court.85 Hamaz also noted Sharia law prohibited non-Muslims from practicing
their religion on Wakf property.86

Another Muslim witness, Sheikh Tewfik et Tiby, the Chief Clerk of the Sharia Court at
Tulkarem, testified regarding the meaning of the concept of a servitude under Sharia Law.
Sheikh et Tibi said the term meant a “right of enjoyment; the term ‘right of servitude’ means the
right of one person in the property of another person.”87 Sheikh et Tiby continued the theme on
direct examination:

Q: If a community believes that there is a sacred wall which such community used to visit
for millions of years by passing through another person’s property, would the present
members of that community be entitled to claim the right of passage to visit that sacred
Wall, if the owner of that property desires to prevent them from passing?

A: The reply to this question is … it is not permissible at any rate.

 … 

Q: In your capacity as a judge of the Moslem Sharia Law, should the Jews lodge a case
before you and establish that they ab antiquo have practiced a custom of passing through
the Moghrabi Quarter to the Buraq, and point out that the Moslems prohibit them from
passing thereto and ask you to prevent the Moslems who stand in their way, what decision
would you give in this case?

A: According to the Moslem law a right of passing cannot be granted; according to the
Moslem Sharia law a servitude to pass can only be granted to a person by the owner of the
private property.88

Dr. Eliash attempted to rebut this testimony by introducing documentary evidence and witness
testimony demonstrating how Turkey, the former ruling Muslim power in Palestine, had long
permitted the Jews rights of access to and prayer at the Wall.89

The Muslim witness Sheikh Ghuneim el Taftazani of the Sufist Sect in Egypt summarized the
Muslim position while under cross-examination from Dr. Eliash:

[T]he Jews used to approach the Wall and stand up in front of it. Then they claimed the right to visit it. Later on they
expressed a desire of placing chairs and later on desks or tables and at last they expressed a desire of bringing to the Buraq
the Scroll of the Law notwithstanding the fact that the Jewish Religious Law prohibits the removal of such Scroll of the
Law from the Synagogue. Their case in my opinion resembles to the following instance: They resemble a person who
shows himself to be weak and poor and when he is granted a gift he shows that he is a man of power. So that when the
Jews have got rights such as the transport of chairs, tables and other things to the Buraq, then they would claim that they



have a Jewish synagogue inside of the Holy Mosque of al-Aqsa.90

Auni Bey also tried to raise doubts about the sanctity of the Wall to Jews by arguing King Herod,
a Roman non-Jew, had actually built the Wall and not King Solomon. For example, Auni Bey
asked Professor Boris Schatz, the Director of the Bezalel School of Arts and Crafts, whether it
made a difference that King Herod, rather than a Jew, had constructed the Wall, but Schatz did
not seem to care:

Q: If it is established to you that this building has not been built by King Solomon but by
King Herod, who was a non-Jew, would you consider it sacred as well?

A: What is the difference who built it?91

Benches and chairs

Both sides called several witnesses to testify regarding the presence (or lack) of benches at the
Wall before and after World War I. The Jewish witnesses testified benches had been placed at
the Wall as early as the 1880s, and that after the war the Jews rented a small room from one of
the Moghrabis to store the benches at night.92

The Jewish side also called witnesses to testify the 1911 Ottoman order banning Jews from
bringing benches to the Wall was invalid because it had been issued by a local Ottoman official
in Jerusalem, and not by the central government in Constantinople. In any event the, the Jewish
side noted, the order had been rescinded and benches allowed again only a few months later.93

The Muslim side called witnesses who denied there were ever any benches at the Wall. For
example, Hassan Ghuneim, a former police official who served under the Turkish regime,
testified:

Q: Can you tell the Commissioners whether you have seen benches or chairs at the Wailing
Wall?

A: No, I have not seen.

Q: Not a single one?

A: No.

Q: Would you be surprised if you see pictures that have been taken 30 to 35 years ago
showing that benches and chairs were placed there?

A: That is not so. It is impossible.94

The Muslims also called a witness who denied the Ottoman authorities had rescinded the 1911
order banning benches.95

Screen

The presence or absence of a screen, which had provoked so much controversy on Yom Kippur



1928, was also the subject of considerable and conflicting testimony from both sides. A longtime
British resident of Palestine, Richard Hughes, had a hazy recollection of the Jews using a screen
to separate men from women, “but that seemed a new thing, it was not the usual thing before the
War.”96 The Chief Rabbi of Jaffa, Ben Zion Uziel, testified a screen is required to partition men
from women, and “the Service would not be exactly perfect without a screen.” The Rabbi also
admitted, however, that “I would not say the Service would be incomplete” in the absence of a
screen.97

Another Jewish witness testified he recalled seeing a screen at the Wall, prompting Auni Bey
to retort “[y]ou should know that there are 300,000,000 Moslems all over the world who oppose
your placing a screen at the Wailing Wall.”98 The Jews also called Mendel Hacohen Pakover,
who testified he directed a carpenter to build a screen thirty years earlier to be brought to the
Wall regularly for the Sabbath and the Jewish holidays.99 Other Jewish witnesses recalled seeing
screens occasionally at the Wall.100 The Muslim witnesses (including non-Muslim clerics)
testified they had not seen screens at the Wall before World War I.101

Torah

The Muslims argued the Jews had not customarily brought the Torah to the Wall, given that
services at the Wall were not the same as in a synagogue. The Muslims vigorously objected that
allowing the Jews any right to bring the Torah to the Wall would constitute a step toward
converting the Wall into a synagogue, leading to the eventual creation of a new Temple on the
site of the Haram. The Jews, on the other hand, argued the Torah was an essential component of
their religious services at the Wall, and they had customarily brought the Torah to the Wall
without objection from the Ottomans.102

One Jewish witness, however, Rabbi Abraham Schorr, the Head of the Hassidic Religious
Court of Jerusalem, seriously undermined the Jewish case when he admitted during Auni Bey’s
cross-examination that the Torah had been brought to the Wall only “about eight to ten years
ago. It may be that this practice had taken place before,” Rabbi Schorr recalled, “but I myself
have not seen it.”103 Auni Bey repeatedly referred to this admission throughout the remainder of
the hearings and during his closing argument.

Shofar

The debate over whether blowing the Shofar at the Wall comprised part of the customary Jewish
prayer practices was also hotly contested. The Sephardi Beadle, Raphael ben Rahamim
Meyuhas, testified “there were always worshippers there, and they used to bring the Scroll of the
Law and they used to blow the Shofar.”104 Other Jewish witnesses were not as definitive, but still
testified the Shofar would be blown at the Wall on Rosh Hashanah and Yom Kippur.105

Other appurtenances

Various Jewish witnesses testified about other appurtenances the Jews customarily brought to the
Wall for prayer services, such as lamps, candles, a wash basin, prayer books, a small table for the



Torah, and other items.106 The Muslims called one of their own representatives, Jamal Husseini
of the Palestine Arab Executive, to testify “[i]n no one single case did I see any bench, chair,
table or partition or awning there, or anything else …”107

Prayer v. devotion

The parties vigorously disputed whether the Jews had customarily engaged in actual “prayer” at
the Wall. The Jewish side called many witnesses to describe their customary prayer practices at
the Wall, supplementing the huge amount of historical evidence of Jewish prayer discussed in
the Adler memorandum. Dr. Eliash also screened a short film for the Commission showing
Jewish prayer at the Wall prior to World War I.108 Dr. Eliash called Professor Boris Schatz to the
witness stand to authenticate the film. Schatz described how a British Zionist named Murray
Rosenberg made the film in approximately October 1911. Schatz testified he first saw the film
exhibited a short time after it was made, and it matched the film shown to the Commission.109

The Muslim side spent considerable time arguing the Jews had never actually prayed at the
Wall individually or in congregation, but instead merely made individual or group “devotional”
visits to the Wall to lament and mourn the destruction of their lost civilization. Auni Bey, during
his cross-examination of Rabbi Abraham Schorr, tried to force Rabbi Schorr to concede Jews do
not “pray” at the Wall in the same sense they pray in a synagogue.110

The Muslim side also called to the stand Sheikh Ismail Effendi Hafez of the Sharia Court of
Appeal to testify the permission granted the Jews to visit the Wall did not include the right to
pray at the Wall:

Q: The permission as I suggested now, was it given to individuals or to Communities
irrespective of their creeds and nations to visit that place?

A: I do not know of any permission being given to visit the Buraq whether it was given to a
particular individual or a particular community, but I know that the Moslems in all Moslem
countries permit members of other communities to visit their Mosques and places of
worship and Charitable Institutions a mere visit in order to inspect such places or simply for
having a look round such places of interest; I only hear that the Jews used to visit the Buraq
similarly like other Members and that the individual Jews enjoy a certain privilege during
their visit more than any Members of other communities that some of them while at the
Buraq weep and utter words which it is said contain songs as a sign of mourning of their
lost glory and their Kingdom; this is all that I hear as regards the privilege of the Jews to
visit the Buraq …

Q: Would it surprise you if the Jews hold a prayer at the Buraq and would the prayer of the
Jews at the Buraq be contradictory to the rules of the Sharia Law?

A: Yes, according to the Sharia Moslem Law, the Jews are prohibited to hold or perform
any prayer at the Buraq … 111

Pavement repairs



Dr Eliash called 70 year-old Joseph (Yossel) Giva Goldsmith to testify regarding the re-paving
of the area in front of the Wall in 1895. Goldsmith had given similar testimony several months
earlier, in a brief appearance before the Shaw Commission.112 Goldsmith described to the
Lofgren Commission how in the 1890s a sewage drain had been dug in the middle of the
pavement area along the Wall. Two Rabbis protested to the Ottoman Mayor of Jerusalem, who
ordered the work halted. The Jews then filed a petition seeking permission to re-pave the area in
front of the Wall, which the Municipality granted. Goldmsith said he bought the paving stones in
Bethlehem, and an Armenian whose name he could not recall performed the paving work.113

One other Jewish witness corroborated Goldsmith’s testimony.114

The Muslim side called several witnesses to rebut Goldsmith’s testimony. Two Arab stone
dressers, Salim Salameh Iskafi and Jirgis Baud Daou, both testified the Jews did not pave the
area in front of the Wall and did not bring any paving stones from Bethlehem.115 Auni Bey also
obtained an admission from a Jewish lay witness that the pavement was “not sacred in the eyes
of the Jews.”116

Sanctity of the wall and pavement to Muslims

The Jewish side argued the concept of the Buraq as a holy place was relatively new in Islam,
suggesting it may have been invented simply to create enhanced Moslem rights to interfere with
Jewish prayer at the site. The Jewish side argued the Koran did not mention the Western Wall as
the place where Mohamed had tethered his steed; indeed, the Koran says nothing about
Mohamed tethering his steed anywhere.117

The Jewish side also argued, however, that even if there were a Muslim holy shrine in
Jerusalem known as “al Buraq,” and even if it were located somewhere in the vicinity of the
Haram, its exact location was somewhere other than the Western Wall, as evidenced by the lack
of any tradition of Muslim prayer or worship at the Wall itself. The Jewish side further argued
the Wakf boundaries were not clearly demarcated in any of the Sharia Court documents the
Muslim side offered into evidence. Adler argued in his memorandum that even Muslim scholars
could not agree on the exact location of the Buraq, and none had placed it at the same spot as the
Wailing Wall.

Auni Bey elicited testimony in response from Sheikh Ismail Effendi Hafez of the Sharia Court
of Appeal. Effendi Hafez testified the Western Wall was, in fact, the same place where
Mohamed had tethered his horse, because that was where the Muslims had dedicated the
Moghrabi Wakf and established the Zawiyah. “[T]herefore,” Effendi Hafez reasoned in circular
fashion, “the Moslems have no doubt that the present place of the Buraq is the exact place of the
Buraq … itself.”118

Dr. Eliash also called witnesses to testify they had never seen Muslims praying at the Wall.
For example, Chaim Solomon, the Vice Mayor of Jerusalem and a witness before the Shaw
Commission, testified:

Q: Did you ever hear of any part of the Moslem Community going for prayers before the
Wailing Wall?

A: I should like to say that not only have I never seen or heard of a Moslem or Moslems



going there for the purpose of prayer, but also during my childhood I saw many times
Moslems passing the pavement but I have never seen them display any feeling of veneration
or sanctity towards the place.119

Auni Bey called many witnesses to testify the Wall was sacred to Moslems. Muzahim Amin
Bey Bajaji, an Iraqi diplomat, testified Muslims regard the Wall as “very sacred.”120 Salah al Din
Bey Osman Beyham, Vice President of the Supreme Moslem Council of Beirut, also testified the
Wall was sacred to Muslims and that Jews had only prayed there for the past six or seven
years.121 Abdul Khayar Mozzakir, a resident of Egypt originally from Java, testified “we
certainly regard it [the Buraq] as a Holy Place because the Holy Buraq is an integral part of the
Holy Haram.”122

Other Muslim witnesses described the various forms of Wakf, with some dedicated solely for
religious purposes and others for charitable purposes. The Lofgren Commission summarized the
testimony as follows:

A Wakf is an object that – either itself or the whole of its revenue – has been definitely dedicated to serve some religious
or charitable purpose. A person who makes the donation of the income of an object for Wakf purposes also loses the
property rights to it. The first class of Wakfs, buildings or land consecrated for religious or charitable purposes, is divided
into three categories: – (a) Mosques and places of worship, i.e., places reserved for the exercise of religion; (b)
“Zawiyahs” and alike places consecrated to the reading of the Qoran, the study of the Sharia Law, and to the ceremony of
the Zikr; and (c) places dedicated to serve as hospitals, hospices or to minister to some other charitable purposes of that
kind. The second class comprises institutions or objects which, though they have not themselves been so dedicated, have
had the income arising from them dedicated for all time to religious or charitable purposes. Thus, buildings, storehouses
or land under cultivation may be constituted Wakfs; and when that has been done the revenue accruing from the said
institution or object will be set aside to serve some such purpose as mentioned regarding the first class … As forming a
part of the Haram, the Buraq belongs to a Wakf of the first category of the first class. The pavement in front of the Wall
and the Moghrabi Quarter are Wakfs of the third category of the same class, because they have been dedicated by their
proprietors to the use of the Moslem pilgrims. The Sharia Law lays it down that Jews cannot claim any rights whatsoever
with regard to those objects.123

But not all of Auni Bey’s witnesses testified as he had hoped. For example, Louis Heidet, a
French Catholic resident of Jerusalem, admitted to Dr. Eliash on cross-examination that he did
not remember ever seeing any Muslims praying at the Wall. Another witness for the Muslim
side, the Catholic tour guide Antoine Lolas, admitted on cross-examination he used the term
“Buraq esh Sherif” instead of the simpler “Buraq” because “tourists like big names, if I would
call it just Buraq they would not pay any attention.”124

Alleged defilement of the wall

As promised during his opening statement, Dr. Eliash called witnesses to testify about alleged
Muslim desecration of the Wall. According to Zion Isaacharoff, the second Jewish witness to
testify:

Q: Now during the years that you used to visit the Wall, was the place kept in a clean
condition?

A: Before the War we used to see on occasions the place rather dirty, but we kept silent.

Q: What sort of dirt did you see there before the War?



A: There was an Arab, who is still there. He lived in the very same place where the Zawich
[Zawiyah] has been built; that Arab used to have a donkey which carried manure and water,
and he used to drive his donkey with the manure through that place. The donkey was kept in
that place which has recently been turned into a Zawich … that family had a lavatory
attached to their house just close to the Wall and there were foul smells. The congregation
kept further away to avoid this smell … 

Q: Are you quite certain the Wailing Wall formed one wall of that lavatory?

A: The wall of the lavatory was about half a metre from the wall and not only a lavatory was
there, but as the same family lived in the place and kept the donkey and the manure there at
night, bad smells used to come from all this to the congregation.

Q: Do you know of any occasion when you have seen the stones of the Wall themselves
dirty or besmirched with filth?

A: Yes, the first occasion was on the Day of the Feast of Tabernacles, about seven or eight
years ago. I remember on the first day of Tabernacles very early in the morning at dawn,
when we used to go to the very first service, we came over and found the third stone before
the last besmirched with human filth. We cried and we did not know what to do. We had all
come in our best clothes; we decided to take water and wash that stone of the filth and this
was done. Only then could we begin our Service.

Chairman: How long ago was this?

A: About seven or eight years ago.125

Dr. Eliash returned to this issue during his cross-examination of Muzahim Auni Bey Bajaji, an
Iraqi diplomat who testified on direct examination regarding the sanctity of the Buraq to the
Muslims. Dr. Eliash asked Bajaji on cross-examination:

Q: Would you be surprised to hear that in this Wailing Wall area a lavatory was built just
about [half] a metre from the Wall?

A: If I was a man of power I would execute the person who allowed this to be built.126

The Muslim side called a Christian Arab tour guide, Hanna Daoud Yasmini to refute the
allegations that the Muslims had defiled the Wall. Yasmini offered the following as his version
of the truth:

Q: Whenever you used to visit the Buraq did you used to see at times the pavement leading
to the Buraq clean or dirty?

A: I want to speak the truth and trust that neither party will get angry with me … I and
others used to see a Jew, probably insane, who used to go to the Buraq in order to weep
there and always noticed his clothes were always full of excreta and we were always sorry
for him. One other thing which the tourists did not like and which was unpleasant to them
was this. All Jewish women used to smell snuff and whenever they smelled it they used to



sneeze and after that whatever slime came out from their nose they used to take it out with
their fingers and smear it on the Wall which was very unpleasant to the tourists.127

Dr. Eliash challenged Yasmini during cross-examination, but Yasmini held firm to his story:

Q: You told us a very curious thing that I have heard for the first time in my life. You saw
there a Jew whose clothes were full of excreta. Are you sure about that?

A: Yes. I can produce 20 people who could prove that this evidence is true and who always
felt sorry for him as he was always there.

Q: When was that?

A: Even now he goes there. I have already said that he must be sick or something.

Q: Was he ever seen by a policeman or any other official?

A: Possibly yes, possibly no.

Q: I have been there about 200 times for the last ten years and I have not seen such a man
there.

A: It is possible that you have not seen him but if you like I could show him to you. If you
like we can go there once together in order to show him to you, but only I hope that you will
be there.128

Controversy during the hearings

As had occurred during the Shaw Commission hearings, the hearings before the Lofgren
Commission featured occasional tense moments between the opposing lawyers, between lawyers
and witnesses, and between the Commission itself and the parties.

For example, Chairman Lofgren insisted during the hearings the parties focus on the legal
issues involving the Wall and avoid embroiling the Commission in political issues. Lofgren
therefore took offense at what he viewed as intimidation tactics by the Muslim side. Two
instances in particular stood out during the hearings. The first occurred during the testimony of
Mirza Bey Rafi Mahdi Rafia Mushki, an Egyptian of Persian descent:

Q: What would be the duty of every Moslem in your opinion if this question is realized, that
is to say the question that the Jews hold prayer at the Buraq as they hold it at the
synagogue?

Dr. Eliash: Is this a threat to the Commission.

Auni Bey: I think it is my duty, my sacred duty to inform the Honourable Commission and
tell them, by the witness, who has taken an oath, what the Moslems think of the Buraq.

Dr. Eliash: But in this way you are putting it into the mouth of the witness to threaten the
Commission, that is what you are doing.129



The second and more serious incident occurred five days later, during Auni Bey’s direct
examination of Jamal Effendi Husseini, a member of the Palestine Arab Executive:

Q: According to the best of your knowledge and belief how in your opinion Moslems could
explain the attitude of the Government if the Government on the one hand recognizes the
right of worship of the Moslems over the Wall and pavement, and on the other hand the
Government permitting the Jews to bring certain appurtenances to the Buraq?

Chairman: I think we should rule out this question altogether because once more it touches
the attitude of the Government and this we should not speak of. I beg to observe just for
explaining the attitude I have myself taken up with the consent of my colleagues … This
Commission has the duty to inquire into the question of the rights and claims at the Wailing
Wall … I must say that it is a pity that a high and powerful official body in this country, the
Arab Executive, in this case should have come to a decision as proclaiming a general strike
against the Government as a protest against these [October 1929 High Commissioner’s]
instructions. I make no comments, but for the present I would like to say that the
mentioning of these facts would not in any way impose upon this Commission; we will take
our decision on what we find to be the legal position in this matter, without any reference to
any sort of direct or indirect threats … I had to say this, because threats will not influence
the decision of this Commission.

Auni Bey: It was not my intention to influence the Commission by threats or likewise. I only
wanted to give information on our position.

Chairman: We quite appreciate your giving us information, but there are certain questions,
which go beyond mere giving of information.130

As noted, the hearings featured frequent courtroom clashes between opposing counsel131 and
between witnesses and counsel. For example, tempers (and racism) flared during Auni Bey’s
cross-examination of the Jewish witness Abram Jacob Brewer, a Jerusalem-based Professor of
Geography:

Q: In what month during 1912 did you visit the Wall.

A: All the year round except the last months of summer which I spent in Europe.

Q: The beadle who is always at the Buraq the whole year round came here and said that
during the beginning of 1912 for three months the Jews did not sit there at all; are you a liar
or not?

Dr. Eliash: It is improper to put a question to this witness in this manner; there must be a
limit to his remarks. He ought to know that.

A: I shall not answer unless my honour will be defended; I am an Academician from Vienna
and I will not allow a levantine to talk to me in such a way. I am a member of various
Scientific Societies.

Chairman: You are not allowed to put such questions. I rule out the question.132



There were even arguments over whether some of the Jewish witnesses who spoke both
Hebrew and Arabic should be required to testify only in Arabic;133 whether the Jewish
stenographer was altering the transcript to help the Jewish side;134 and whether the Arabic
interpreter was changing the translations of the testimony of Muslim witnesses to help the
Muslim side.135

The hearings ended on a somewhat upbeat note when the last witness to testify, a former
Ottoman Turkish official named Riza Tewfik Pasha, appealed for peace in response to a question
from Commissioner Barde regarding the meaning of one of the Ottoman decrees:

M. Barde: Do you think that the Wailing Wall could be included in the holy places
dependent upon the Chief Rabbinate?

A: According to the text I do not suppose. The Wailing Wall is precisely the question at
issue. I am perhaps the only Mohammedan in the world who is indebted to both Jews and
Arabs. In this matter I am perfectly impartial … My only hope is that as there was a time
when Arabs and Jews lived together in harmony learning one from the other when they
have done miraculous things, so will the time come when harmony and peace will prevail
between them and I wish to see these times returned and peace and harmony restored.

M. Barde: I thank you for what you have just said and I can only tell you that it is precisely
the wish of the Commission as well.136

Closing arguments

The Commission heard closing arguments for three days from a total of six different advocates,
three per side. As the designated plaintiff in the proceedings the Jewish side argued first. The
Commission permitted Dr. Eliash to make a rebuttal argument following the closing arguments
of the Muslim side. Two of the three Muslim advocates delivered their closing arguments in
French.

Dr. Eliash closing argument

Dr. Eliash’s closing argument was far more effective than the closing argument Sir Boyd
Merriman had made to the Shaw Commission. His overall strategy was to portray the Muslim
side as unreasonable and overreaching in its rejection of the undisputed evidence of longstanding
Jewish access to the pavement and prayer at the Wall:

This attempt to strike at the very foundation of a thing which was accepted during generations as an established thing,
places us in a somewhat different position from that which we have opened our case. If I may put it that way, by these
arguments we have been driven to the wall. It may sound paradoxical, but one can say that this attempt to drive us from
the Wall has driven us to the wall. What at the beginning seemed to us the mere fear of a ghost – the fear on the part of
our Arab friends lest certain action, the use of appurtenances, might lead to ownership – has now become the fear of an
obsession: afraid of appurtenances lest they might lead to ownership, afraid of prayer because it means appurtenances,
afraid of access because it means prayer.137

Dr. Eliash contrasted this with the Jewish position regarding ownership of the Wall:

I have stated that the Jews have not come before this Commission to claim any right of ownership of the Wall itself. I



have underlined it time and again that the sacredness of the Wall, the very reverence with which we pronounce its name,
the sanctity with which we treat it, prevent us from using the term ownership … You will remember that Sheikh Ismail
Hafiz told us also that in things divine ownership is either vested in God or nobody … The only matter which interests us
in the question of ownership is that the Wall should not be changed, that the Wall should not be altered, that its
appearance should not change, that it should not be treated as a human object over which ownership can be exercised like
over other matters which are matters of human belongings … that assurance of unchangeability and inviolability is all that
we have to claim with regard to the question of ownership.138

But Dr. Eliash then seemed to hedge his position a bit, challenging the notion adopted in the
1929 Opinion of the Law Officers (one of whom, it is to be recalled, was then-Solicitor General
Sir Boyd Merriman) that the Muslim building activity at the Wall was permissible so long as it
did not offend customary Jewish prayer practices:

The contention that the change must be so ghastly a change as to shock anybody who comes to look at it, the contention
that one can measure by some scientific instrument the fineness of religious feeling to decide which change does cause a
feeling of irreverence, and whether or not the putting of some cement bricks or of a stone structure on the top of the Wall
sacred to a Faith and to a people is contrary to the religious feelings of that people – this contention, I submit, should not
be allowed to stand. And so long as that principle is adopted and accepted, we are not claiming any right of ownership in
the Wall itself as included in the Haram area … If the specific meaning of the term ownership as I described it is accepted
and understood, I need not discuss this subject any longer.139

A few moments later, Dr. Eliash hedged a bit further on the issue of ownership, arguing neither
Jews nor Muslims owned the Wall:

I should like to deal here with one suggestion that has been thrown out by the other side time and again. They say that we
do not use certain terms, we do not use certain words, but we use the equivalent of these words without using the word
itself. It has been suggested by the other side that whilst we disclaim ownership, yet we claim some specific relationship
which, although we do not describe it as ownership, amounts to ownership. Now this is a very subtle way of attacking
another man’s position. It is very difficult to deal with. I think that further than what I have already said, one can hardly
ask one to say. I think that going further than saying that the ancient relics of the Jewish people, the thing which they
believe has been preserved by divine Providence to last for generations as a reminder and an encouragement, as a sacred
spot to which they can always come and find their unity with their Maker – to go further than saying that they do not
claim ownership in the thing, in that sacred thing, is impossible for Jews … on the question of ownership we, whilst
disclaiming it for ourselves, say that this is a thing that cannot be owned.140

Dr. Eliash then discussed the legal impact of the establishment of Wakfs in the vicinity of the
Wall and the pavement, arguing the creation of Wakfs did not legally divest the pre-existing,
centuries long Jewish rights of access to and prayer at the Wall.141 Dr. Eliash next discussed the
various witness testimony regarding the sacredness of the Wall to Jews, noting

[i]t is of no importance at all what the other people thought they did, as to whether it struck them as if they were
lamenting or reading the book of Jeremiah. It is what the Jews actually did there for centuries that counts.142

Dr. Eliash then discussed the customary Jewish practices at the Wall regarding benches, a screen,
and bringing the Torah for services, reviewing the witness testimony supporting the Jewish
position on all three points.143 Dr. Eliash offered something of a compromise suggestion
regarding benches, indicating the Jews would be willing to agree in writing “that the seating
accommodation which has been provided for the Jews could not possibly create any right of
ownership against the Wakf.”144

Dr. Eliash also addressed the Muslim connection to the Wall, reiterating the argument he had
made during his examination of various witnesses that while the Buraq was indeed a Muslim
Sacred shrine, it was not located at the same place as the Wailing Wall, but somewhere else
along the curtilage of the Haram.145



Before concluding his argument, Dr. Eliash made a direct appeal to Auni Bey and the other
Muslim representatives for peace and mutual tolerance:

[T]here is nothing to be feared, I warn and beg my friends on the other side not to play with this motive of religious
bigotry. I am appealing to them to drop their motive which is entirely new; the suggestion that all tolerance has gone from
our Moslem friends, the suggestion that they would really feel in their heart of hearts that if the Jews should pray to the
one God in whom both nations and both faiths believe, that the very allowing of Jews to pray there as they have been
doing for eighteen centuries would be doing sin and evil and therefore they cannot do it, is a suggestion above which they
have got very quickly to rise …146

Dr. Eliash concluded by restating the Jewish demands under Articles 13 and 15 of the Mandate:
first, that the Jews be allowed free access to the Wall; and second, that they be allowed free
exercise of worship at the Wall, without interruption or interference, meaning “truly free
access.”147 Accordingly, Dr. Eliash argued, the Zikr ceremony should not be permitted, as it was
intended solely to disrupt Jewish worship. Moreover, ingress and egress to and from the Wall
should be maintained in a clean and dignified condition.148

Dr. Eliash ended his closing argument by noting the Commission’s task was unprecedented in
international law:

[I]f our claim is one which cannot be supported by an article from any book or by quoting an earlier case or precedent,
then we can only say that the task which has been laid on your shoulders must be discharged in broad principles of justice
and common sense. If no precedent can be found, one should remember that there was only one city of Jerusalem, only
one Temple site of the Jews, only one people that has gone through the persecution of ages and has been for centuries
craving to come back to this place, to this austere Wall which reminds it of its past greatness. It is unique and no
precedents can be found to guide you, but the broad human principles which encompass and rule all human things will
rule this thing as well. And in that religious spirit in which this case has been presented to you, you should find an answer
to the 300,000,000 Moslems with whom you have been threatened during these proceedings. You should be able to say:
We are not taking anything away from you; we are not going against your own noble tradition; we are not giving the
ownership of anything to another faith; we are trying to find for you and for them a way which should be in consonance,
in keeping with your great religion and with their great religion.149

Rabbi Blau and David Yellin closing arguments

Blau and Yellin also gave closing arguments for the Jewish side, with Rabbi Blau focusing on
the sacredness of the Wall to Jews and Yellin focusing on the lack of Muslim regard for the Wall
as sacred.150 Yellin ended his closing argument with the following appeal to the Commission:

The League of Nations is the supreme and most ideal institution to which this generation was able to attain after the world
conflagration. Over twenty-five centuries ago our great seers, Isaiah and Micah, prophesied from the heights of this city
and of the Temple whose Wall has been the subject of all our proceedings here, that a day would come when the God of
Zion “shall judge between nations and decide between many people, and they shall beat their swords into ploughshares”
(Isaiah 2:4). The League of Nations is the beginning of the realization of this prophecy. In your hands has been entrusted
that great mission, to judge between nations and decide between peoples … If you have been privileged to be chosen for
this task, we are confident that it has been entrusted to righteous men who are absolutely free from any bias, to men who
are motivated only by the ideal of peace and truth.151

Ahmed Zaki Pasha closing argument

Zaki delivered the first closing argument for the Muslim side. Zaki gave the bulk of his closing
argument in French, reading from a lengthy memorandum copied directly into the transcript of
proceedings. Zaki began his argument in English, saying he represented all three hundred million



Muslims from throughout the world, who had decided to “maintain the established rights over
our holy shrines.”152 Zaki then repeated the same reservation of rights Auni Bey had made at the
Commission’s opening session, arguing the Muslims opposed the British Mandate and the
creation of a national home for the Jews, and that only a Muslim “competent authority” could
“give a verdict in the question of … Moslem Holy Places.”153

In his French statement Zaki provided the Muslim view regarding the history of the Wall and
the sacred character of the Wall to the Muslims, and criticized Jewish designs on the Wall and
their desire to expropriate the Moghrabi Quarter.154 Zaki then summarized in English what he
had said in French, adding the following rejection of any Jewish claims or rights at the Wall:

What the Jews perform at the Wall when they weep and touch the stones and kiss them is not in any sense of the word
‘Prayer’ according to holy Commandments … Nobody can take or acquire the property of another person by force. The
Arabs are here for thirteen centuries, so do not turn against us and do not show ingratitude … [I]f your temple has been
destroyed certainly it is not our fault. We Moslems came to the country six and a half centuries after its complete
destruction. We have conquered the country and are therefore the masters of the country … Since the Crusaders
conquered the country you have been in the diaspora all over the world and I cannot understand what you have to claim
now.155

Mohamed Ali Pasha closing argument

Ali Pasha immediately accused the Zionists of harboring designs on the Haram, raising the same
themes the Mufti had sounded in his testimony before the Shaw Commission:

This Zionism has as one of its fundamental aims to take possession of the Mosque of Omar and its whole area in order to
construct on that site a Jewish temple as was the case thousands of years ago in the times of King Solomon. This is their
ambition that cannot escape the attention of the Arabs or non Arabs after it has been declared from the top of their pulpits
and published in their literature, newspapers and illustrations. They still continue to diffuse this propaganda and exert
efforts with governments in order to get possession of the temple area (Mosque of Omar) from the Moslems who regard it
as their first Kibla and the third of their most important holy places.156

Ali Pasha then addressed the Jewish argument that the freedom of access and free exercise of
worship language in the Mandate provided more extensive rights than had existed under Turkish
rule:

[T]his interpretation to the articles 13 and 14 of the Mandate is wrong for they know that the preservation of the status
quo should be the basis in such contentions and that the free exercise of religious duties is preserved for each community
in its places fixed for every community as mosques, churches and synagogues. The mandate cannot assume that it can
create to people new rights and new sanctuaries not belonging to them before.157

Ali Pasha then reiterated both the Wall and the pavement were sacred to Muslims, arguing

[t]he sanctity of the pavement is derived from the fact that it is the place where the Burak of the Prophet ascended at the
end of his celestial journey on which he passed to the same place in the wall of the mosque of Omar where he tied his
Burak.158

Ali Pasha also slammed the claim of Jewish religious affinity for the Wall as the Jewish side’s
“weakest point.”

Ali Pasha next focused on the Muslim claim regarding Sharia law as the appropriate
framework for governing the dispute regarding the Wall. At the time the Wall and the pavement
were dedicated as a Muslim Wakf, Jews were “not existent in Palestine and consequently did not
possess the right of access.”159 Once the property was dedicated as Wakf, it took on the character



of a charitable trust and became the property of Allah. Such property may no longer be used for
general public purposes. Ali Pasha continued:

It is therefore, impossible that the Islamic Sharia law should accept that the wall of the mosque should be participated
with the Jews as they desire, or that they should have or that any of them should have any right in this property or its
benefit or any claim of it because it is part of the mosque the sanctity of which cannot be touched and cannot be used for
anything that contradicts it. If it is prohibited for individuals even they may be Moslems to be sharers in the property of
the Mosque it is evident that this holding in common should be prohibited to Jews as being a different community
desiring to uphold rituals of another religion. The aim that the Jews are after is to have two different religions contesting
on one property possessed by one of them which aim is legally impossible of realization.160

These principles of Sharia law, according to Ali Pasha, also rendered irrelevant any Jewish claim
that they had acquired prescriptive rights of access and prayer by virtue of their customary
practices during Ottoman times. “Furthermore,” he argued,

wakf in the eyes of Sharia law is not abolished by lapse of time and consequently if a person lays his hands on wakf
property during a long or a short period of time during which he admits that it is common property he is legally obliged to
give it back.161

Ali Pasha summarized this portion of his argument as follows:

If this is the Sharia law in cases of usurped wakf and as the Jews themselves admit in this case of the existence of the wakf
and they do not possess or possess anything in it as a property in any time and whereas they only now desire (during
occupation) to demand from the Moslems the non-existent right in it which is the right of servitude ab antiquo and that
they desire to have this right on the wakf property of Abu Midian for the purpose of drawing benefit on the wall of the
mosque of Omar in the way of conducting their prayers therein and making therefrom an actual synagogue and where it
has been proven that the Jews come to that place as mere visitors as members of other communities and as this wakf is
still in the possession and under the control of the Mutawalli of that wakf the Jewish demand is both illegal and
unreasonable.162

From there Ali Pasha focused on Jewish rights of access under the Ottoman regime. He attacked
the accuracy of the Jewish claim regarding the rescission of the 1911 order banning Jews from
bringing benches to the Wall. He emphasized Rabbi Schorr’s admission that the Torah had only
been brought to the Wall in very recent years. And he again denied the Jews had established any
legal right of servitude at the Wall.163

Ali Pasha concluded:

It is unreasonable to say that it should not be understood would [sic] accept to have Jews establish for themselves the right
to worship in the place which is a place for Moslem prayers. A decision of this sort is enough to ignite a conflagration of
trouble between the different communities a state of things which no pacifist would allow to pass. If things are such that
the Jews or all other communities will have only to enjoy mere visits which no matter how long it is continued it cannot
establish for them any rights.164

Auni Bey Abdul Hadi closing argument

Auni Bey delivered his closing argument in French. He began by challenging Jewish religious
affinity for the Wall, suggesting it was merely a place for curiosity seekers which the Zionists
were using for propaganda purposes.165

Auni Bey then cataloged the testimony of various witnesses rebutting the Jewish claims
regarding the appurtenances they had customarily brought to the Wall during Turkish times. For
example, he noted that one of the Jewish side’s own witnesses, Richard Hughes, “n’y avait
jamais vu de siege ou autre meuble depuis 1890.”166 Auni Bey rejected the photographs the Jews



submitted showing benches in the early 1900s as not proving anything, especially given the
testimony of various witnesses (including several non-Muslims) who said they had never seen
benches or chairs at the Wall.167

Auni Bey then repeated the Muslim position that the Zionist aim was to take possession of the
Haram and rebuild the Temple. He refused to accept the contrary statements from the Jews,
noting the Muslims would still oppose the Jewish presence at the Wall even if they believed the
Jewish denials of any designs on the Haram:

Nous demandons au defenseur des Sionistes de nous permettre de lui repondre immediatement et de lui affirmer une fois
de plus, que toutes ces declaration et promesses officielles ne changent en rien et n’ebranlent pas d’un point notre
conviction et notre maniere de voir. Mais il ne faut pas supposer un seul instant que nos apprehensions actuelles ont pour
unique cause la crainte des visees Sionistes sur le Haram-esh-Sharif. Si ces visees memes etaient inexistantes,
l’opposition contre l’invasion de Burak restera inchangebale.168

Auni Bey then noted Arab disappointment that the British had not fulfilled their wartime
promises of independence, and quoted from the portion of the Shaw Commission report
acknowledging the Arab state of mind regarding the McMahon-Hussein correspondence.169

Auni Bey returned to the main focus of his argument, claiming the Jews had failed to establish
the Wall was sacred to them as a religious shrine and had failed to establish any pre-existing
rights of access or prayer. He reiterated Ali Pasha’s argument that the Jewish side had failed to
prove the 1911 order banning benches had been rescinded.170 He noted the Mandatory
Government forced the Jews to remove the screen they had placed at the Wall in 1928, leading to
the issuance of the White Paper. He noted the Muslims simply wanted to defend their property,
and accused the Zionists of disrespecting those legitimate Muslim interests.171

Auni Bey next repeated his accusation against the Jews of resorting to subterfuge to distract
the Commission from their true aim, which was to convert the Burak into a synagogue.172 He
reminded the Commission of the Jewish demonstration at the Wall in August 1929, when the
Jews chanted “the Wall is Ours.”173 Auni Bey then noted the witness testimony raising doubts
regarding whether and how often the Jews had brought the Torah and other appurtenances of
prayer with them to the Wall.174 He implored the Commission to reject the Jewish demands:

Ou votre assemblee, se rendant un compte exact de la verite, de la legalite et de la justice, deboutera les juifs de leur
illegale demande, ou bien agissant a l’inverse, elle leur reconnaitre des droits qu’ils n’ont jamais eus precedement.175

Auni Bey concluded his closing argument by asking the Commission to reject the “inane” Jewish
demands:

Je suis persuade, Messieurs, que vous etes bien rendu compte, durant tout le mois que nous avons su le plaisair et
l’honneur de vous avoir parmi nous, de l’inanite des demandes Juives, que les Juifs n’ent aucun droit ou meme un
semblant de droit au Burak, et enfin, qu’aucun de leurs pretentions ne saurait etre admise ou meme prise en minime
consideration.176

Dr. Eliash rebuttal argument

Dr. Eliash received permission to make brief rebuttal comments immediately following Auni
Bey’s closing argument. Dr. Eliash reiterated the Jews harbored no designs on the Haram, and
would be willing to so guarantee in writing. He lamented the attacks the Arab advocates had
made on the Jewish desire to pray at the Wall:



But to counteract Zionist propaganda, as you call it, by an attack on the right of religious people to pray at their Holy
Place, or to have free access to it, and to base this attack on religious motives, is to use religious motives unfairly and
improperly. You cannot ask the League of Nations to turn back the wheel of history, and not to allow the continuation of
an age long practice because you now allege that it is contrary to the Moslem religion.177

Closing statement of Chairman Lofgren

Following the closing arguments of both sides, Chairman Lofgren made a brief statement:

[L]et me declare at this moment, as I have had the reason to do at the opening and in the course of our proceedings: real
peace cannot be founded but on the principles of justice, its fruits cannot ripen but in the atmosphere of due appreciation
of one another’s interests – interests which often appear to be opposed to each other, although in reality they can be
served in common. It is our duty as Commissioners of the League of Nations to base our verdict on what to our best belief
is right. We will thereby be guided by such principles of Justice as are found applicable to this very particular case from
its different aspects … However intricate this present case may be, as involving questions of conflicting religious
sentiment and traditions, the hearing of evidence which has taken place in this hall should have been useful by its
ascertaining facts – and facts if rightly understood and frankly told, used to have a reassuring effect on agitated minds.178

Chairman Lofgren also expressed hope the parties might be able to “arrive at a friendly
settlement in the spirit of mutual understanding and respect,” without a verdict from the
Commission.179 Lofgren said the Commission would therefore allow the parties six weeks (until
1 September 1930) to attempt to meet and confer and submit proposals to the Commission to
settle the matter. In the meantime, the High Commissioner’s 1 October 1929 instructions were to
remain in effect, and “no innovations should be made or actions taken on behalf of the parties of
a nature to alter the present conditions at the Wall.”180

Settlement negotiations

During and after the hearings the Commissioners attempted to mediate the dispute, holding
several meetings with the Muslim and Jewish sides, both jointly and separately.181 Those efforts
were not successful, but following the Commission’s departure from Palestine the Mandatory
Government continued the mediation effort.182

Spenser Davis, the Treasurer of Palestine and Officer Administering the Government during
the temporary absence of both Chancellor and Luke, engaged with both the Jewish and Muslim
sides in “a sustained effort to bring about a settlement of the Wall trouble.”183 Davis later wrote
he agreed “to intervene as mediator but in no sense as arbitrator.”184

Davis first tried to convince the Mufti to settle the case, but the Mufti objected on legal
grounds:

[T]he Jews did not hold any document conferring a legal right and that any document which took the form of an
agreement between Moslems and Jews would confer a legal right by grant by the Moslems of a character which could not
be granted in respect of Moslem Wakf property owing to the provisions of the Moslem religious law.185

Kisch noted in his diary for 15 August 1930 that Davis told him “his hopes of reaching a
settlement as to the Western Wall have fallen to zero,” because the Mufti had submitted
counterproposals which were “entirely unacceptable.” Kisch noted, however, that Auni Bey had
called Kalvarisky of the Brit Shalom organization later that day, expressing hope the parties
could soon reach a settlement. Kisch recorded his own reaction in his diary with one word:
“Tactics!”186



The following day, Palestine Attorney General Norman Bentwich tried to convince Kisch to
accept a settlement formula under which the Arabs would accept the Jewish right of access to the
Wall, but without mentioning the word “prayer.” Kisch rejected the proposal, explaining the
reasons in his diary entry:

I refused to consider this suggestion, saying that two things were essential if the matter was to be removed from the field
of future controversy and collision:

1. that the Moslems should recognize unreservedly the Jewish right of access at the Wall at all times for purposes of
prayer without interference or molestation, and

2. that the necessary steps should be taken to prevent physical interference or molestation in a manner likely to
provoke a conflict.

Only after these two points are fully assured can we be justified in making the far-reaching concessions that are asked of
us. Provided that they are assured, I am ready to do my best to put through the concessions necessary to secure agreement,
although fully aware that those of us who may conclude such an agreement will become the target of abuse and criticism
from many quarters. Bentwich eventually agreed that some such phrase as “access for their devotions” will have to be
included in any agreement.187

Bentwich thereafter prepared a written settlement proposal under which the Jews, Muslims, and
the Government of Palestine would each issue written Declarations. Two versions of the draft
Jewish Declaration were prepared, each disclaiming ownership of the Wall, the pavement and the
adjacent Wakf properties, and renouncing any intention to convert the area in front of the Wall
into a synagogue. The two drafts differed slightly regarding the appurtenances the Jews would be
allowed to bring to the Wall, but both drafts substantially limited the permissible
appurtenances.188

The draft Muslim Declaration stated the Muslims would not question or oppose free access of
the Jews to the Wall, and that in consideration of the Jewish undertakings the Muslims would not
disrupt or interfere with Jewish prayer when they engaged in construction or repair work on the
Wall and the surrounding area.189

Bentwich also prepared two draft Declarations for the Government of Palestine. Both drafts
recognized Muslim ownership of the Wall and pavement, and the concurrent Jewish right of
access “whether in groups or individually as of old, but without any of the appurtenances of a
synagogue.” Both drafts also required the Muslims to obtain the Government’s permission
before undertaking any “alterations, additions or repairs to the Wall.”190

Bentwich met with the Jewish side on 19 August to present the draft Declarations and discuss
the possibility of a settlement. Kisch described the meeting as “long and painful.”191 The Jewish
side insisted that day and in separate discussions with Bentwich and Davis the following day that
at least the Government Declaration needed to recognize the Jewish right of access to the Wall
“for prayer.” Davis agreed, but said he “had little hope of its acceptance by the Moslems.”192

Davis’ comment may have been in part a reaction to news that the Supreme Moslem Council, led
by the Mufti, terminated Auni Bey’s appointment as its legal counsel that same day, 19 August
1930, signaling the Moslems were intent on pursuing an even harder line than they had during
the hearings.193

The negotiations over the wording of the three Declarations continued over the next few days
as the Commission’s 1 September deadline for reaching a settlement drew nearer. The key
sticking point involved the Jewish insistence on the word “prayer” and the equally firm Muslim
insistence on the word “visit,” with Spencer and Bentwich struggling to reach a compromise



with the word “devotions,” or possibly using the Hebrew word for “prayer” (Tefilah) only in the
Jewish Declaration.

Various drafts and revisions were exchanged, but without much progress. On 1 September
Kisch recorded in his diary he had received “confirmation of what I had already heard from two
independent sources, that it is the Mufti, and the Mufti alone, who is opposing a reasonable
settlement of the Western Wall question.”194

Nevertheless, the negotiations continued for several more days. Kisch noted in his diary on 5
September he had spent the last three days in “continuous negotiations; it seems like a nightmare
and I feel as if my brain had been crushed under the weight of the Western Wall.”195 On 9
September Bentwich told Kisch that Davis saw “no possibility of the Moslems agreeing to our
essential conditions about the Wailing Wall.”196 Nevertheless, on 10 September Davis directed
the Chief Secretary to send the draft declarations to both the Muslims and Jews.197

On 12 September Kisch wrote to Davis rejecting the draft, as it did not contain a “clear and
unequivocal” commitment by the Moslems to guarantee “free access of the Jews to the Wall and
their presence there individually or in groups for purposes of their devotions.”198 On 14
September the Muslims also rejected the draft, writing to Davis they would not agree to any
“express or implied recognition of any Jewish right of access to the Wall for purposes of
devotion since such recognition is forbidden by Moslem religious law.” The Muslims also
objected to the draft because it did not adequately recognize Muslim ownership of the Wall.199

The negotiations dragged into October, still without a settlement.200 On 5 October Chancellor,
Luke, and Davis met with a Muslim delegation led by the Mufti. The Mufti said he would rather
suffer an unfavorable verdict imposed on the Muslims than agree to a settlement contrary to his
convictions. In reply to a statement from Chancellor urging him to seize the chance to appear
statesmanlike and agree to a negotiated settlement, the Mufti said “he was not a statesman but a
man of religion.”201

Chancellor wrote to his son about the 5 October meeting with the Muslim delegation.
Chancellor contrasted the Mufti’s refusal to settle with the concessions the Jews had made:

We sat and talked for two hours; I was able to persuade them all to agree except the Mufti, who apparently does not want
a settlement at all, & wishes to keep the Wailing Wall question as an open sore to be able to use it as a means of stirring
up trouble whenever he thinks fit to do so. The Jews have behaved well about the negotiations, & have made concessions
to the Moslem point of view which I should never have expected them to make. They have disclaimed ownership in the
Wall and have consented to restrictions in the use of appurtenances of worship at the Wall – one of the things which until
recently they have refused to concede. They have in fact conceded almost every point that the Moslems had been pressing
for during the past year. The Mufti says that under the Sharia (Moslem Law) the Moslems have no power to grant
unbelievers rights to pray on Wakf property.202

On 10 October Davis informed Luke the Mufti did not want to settle the dispute, as “[i]t is
nevertheless apparent that in keeping alive the Wailing Wall controversy the [Mufti] retains
politically in his hands a weapon that may be employed at his will.”203 Chancellor formally
notified the Colonial Office on 11 October the negotiations had reached an impasse and failed to
produce a settlement.204

As Bentwich noted only a few months later:

The Jews, now recognizing that peace without victory was preferable to victory without peace, were prepared to resign a
large part of their claim concerning the appurtenances of worship at the Wall, provided they could carry on public prayer
without interference. The negotiations ebbed and flowed for nearly two months, but in the end an acceptable formula
could not be found, and the question had to be left for the decision of the Commission.205



The Lofgren Commission Report, verdict, and reactions

The Lofgren Commission released its Report and verdict to the Mandatory Government at the
end of 1930. Lofgren delivered the Report to the British Legation in Stockholm.206

The report and verdict

The Report contained an historical summary, a review of the Parties’ claims and the evidence
they submitted, and an analysis and formal judicial verdict as to those claims. The Commission
did not specify which law it applied, but referenced Sharia law, Ottoman law, and the text of the
Mandate in its ruling.

The verdict largely favored the Muslim side, although neither side was happy with the
outcome. The verdict limited Jewish rights to the Wall and pavement solely to those
longstanding practices prevailing under Ottoman rule. Lofgren himself admitted in a 9 December
1930 discussion with H.W. Kennard, a British diplomat based in Stockholm, that “the Moslem
claims which had been more exaggerated than those of the Jews, had received as favourable
consideration as possible.”207

The Commission first rendered judgment regarding the ownership of the Wall and the
pavement:

[T]he ownership of the Wall, as well as the possession of it and those parts of its surroundings that are here in question,
accrues to the Moslems. The Wall itself as being an integral part of the Haram-esh-Sharif area is Moslem property … the
Pavement in front of the Wall, where the Jews perform their devotions, is also Moslem property.208

The Commission also determined the area encompassing the pavement was designated a Wakf in
approximately 1193 A.D. Approximately 127 years later Abu Midian had designated the
dwellings comprising the Moghrabi Quarter as Wakf. The Commission accepted the testimony of
the Muslim witnesses that the Wall itself was part of a Wakf dedicated for religious purposes.209

The Commission also found the pavement to be of the same category as the Moghrabi Wakf,
because “from the Moslem point of view the Pavement is chiefly looked upon as a passage
existing for the benefit of the [Moroccan] inhabitants.”210

The Commission concluded, however, that the pavement was not sacred to the Moslems,
because the pavement itself did not bear any direct connection to the Muslim belief regarding the
place where Mohamed had tethered his steed.211

As to the Wall, the Commission found it was indeed sacred to the Muslims because it bore a
closer physical relationship to the Moslem beliefs regarding Mohamed’s celestial journey with
his steed. But the Commission made clear this finding did not preclude the sanctity of the Wall to
the Jews, and it found the Wall was sacred to the Jews as well.212

Moreover, the Commission found the Wall was used solely by the Jews as a religious site.
Therefore, the Commission held “in support of the claim of the Jews to free access to the place,
there does exist a practice constituting a right ab antiquo.”213 The Commission then defined that
right not as a servitude, but instead:

[A]s a right sui generis, the basis of which is an ancient custom that has arisen under the protection of one of those
‘tolerances’ that are wont to serve as origins for what comes to be legally valid customs. Even if no special statute can be
adduced in support of the fact, yet it can hardly be denied that in Palestine established rights and prevalent usage, more
especially with regard to religious matters, have come very generally to recognize the principle that one party may have a



limited right in the property of another.214

The Commission found the various Ottoman decrees the Muslim side had submitted actually
supported this view, as those decrees all acknowledged the longstanding practice of the Jews to
visit the Wall for prayer, even as those decrees prevented the Jews from expanding their rights
by bringing chairs, benches, and other appurtenances.215

The Commission therefore found the Wall was “a religious site, sacred to the Jews.”216 But
the Commission, well aware of the Muslim sensitivity regarding the term “prayer,” held only that
the Jews had the right to access the Wall “for certain devotional purposes.”217

The Commission next determined exactly what that right entailed. The Commission
considered and largely rejected the Jewish argument (first advanced by Harry Sacher, as
discussed in Chapter 3) that Jewish rights of free exercise of worship under Articles 13, 15 and
16 of the Mandate were broader than pre-existing practices during Ottoman rule:

As regards the terms of the Mandate it is true that in Articles 13, 15 and 16 the principle of religious liberty is proclaimed
and that Article 13 especially provides for ‘free exercise of worship’ for all concerned. But from this general rule the
conclusion cannot be reasonably drawn that the partisans of any special confession should have the right to exercise their
worship in all places without any consideration to the rights of others. If that were so then the whole structure of the status
quo in the Holy Places and other religious sites would break down.218

The Commission therefore concluded the “established custom,” which it defined as
“longstanding usage,” provided the proper basis for defining Jewish rights at the Wall.219 This
meant, according to the Commission, that “no sanction should be accorded the bringing of any
object to the place other than those that were not objected to prior to the War but were tolerated
as being established by time-honoured custom.”220

On that basis the Commission, largely following the Mandatory Government’s October 1929
provisional Instructions, banned the Jews from placing on the pavement in front of the Wall any
benches, chairs or tents for the convenience of the worshippers or otherwise; any screens or
curtains either for the purpose of separating men from women or for any other purpose; and any
carpets or mattings except on Rosh Hashana and Yom Kippur.221

The Commission, however, also ruled the Jews would be allowed to bring to the Wall a
cabinet or ark containing the Torah and a stand or table to place the Torah for reading on Rosh
Hashana and Yom Kippur, on other special holy days when the Torah would usually be brought
to the Wall, and for special services at other times, but only when proclaimed by the Chief
Rabbis of Jerusalem and only upon prior notice to the Mandatory authorities.222 The
Commission also ruled the Torah could not be brought to the Wall on “ordinary Sabbaths”
because there was insufficient evidence showing a practice of sufficiently long standing in that
regard.223

The Commission quickly listed the remaining elements of its verdict. It permitted the Jews to
bring to the Wall a stand containing ritual lamps, a portable wash basin and water container on a
stand, and a stand containing prayer books during the Sabbath. The Commission, however,
banned the Jews from blowing the Shofar at the Wall at any time, including Rosh Hashana and
Yom Kippur.224

The Commission also imposed certain limitations on the Muslims, banning the Zikr ceremony
during the usual hours of Jewish worship, banning the driving of animals along the pavement at
certain hours, requiring the new door at the southern end of the pavement be closed on the



Jewish Sabbath and Holy Days, and ordering the Muslims to refrain from building activity on or
near the Wall that would encroach the pavement area, inhibit Jewish access to the Wall, “or
involve any disturbance to the Jews that is avoidable during their devotional visits to the place
near the Wall.”225

The Commission further banned political speeches and demonstrations at the Wall, banned
anyone from making engravings on the Wall, required the Muslims to keep the pavement clean,
and granted sole authority to the Palestine Government for making repairs at the Wall, after
consultation with Muslim and Jewish religious leaders.226

Finally, the Commission made clear that in granting certain rights to the Jews, “the provisions
of this present Verdict … shall under no circumstances be considered as, or have the effect of,
establishing for them any sort of proprietary right to the Wall or to the adjacent Pavement.”227

The Commission concluded its Report by expressing regret the parties were unable to settle
their differences without a verdict “which is more or less forced upon them.”228 The Commission
ended its report with an expression of hope for peace:

In regard to the particular case that the Commission has been appointed to inquire into, this lofty principle cannot be put
into practice, unless the adherents of the differing creeds are prepared, in observance of the rules set forth above, to show
each other due consideration – as regards the one Party in the exercise of their incontestable rights of ownership and
possession, and as regards the other in the performance of their religious services on a ground which does not belong to
them by right of possession. The Commission ventures to entertain the hope that, having regard to the actual position of
affairs and of what is dependent thereupon, both Moslems and Jews will accept and respect the Commission’s Verdict
with that earnest desire to attain mutual understanding that is so important a pre-requisite both for the furtherance of the
common interest of the Parties in Palestine and for ensuring a peaceable development in the World at large.229

Reactions to the verdict

Neither side was happy with the verdict, but their reactions were fairly muted. High
Commissioner Chancellor cabled the Colonial Secretary, Lord Passfield, several days following
the publication of the Report:

Majority of Jewish community have received report of Wailing Wall Commission quietly but extreme orthodox Party and
revisionists are displeased with it. Moslems are dissatisfied with Report especially with regard to prohibition of Zikr,
obligation to consult Rabbinical Council before repairs to Wall are undertaken and reference to Haram area in connection
with prohibition to construct or demolish buildings near the Wailing Wall. No incident occurred in Mosque on Friday [12
June] or at Wailing Wall on Saturday in connection with the Report … So far, Fellaheen who are now occupied in
reaping their crops, have taken little interest in Report and it is not unlikely that they will make demonstrations against it
until they are aroused by religious leaders who are now starting to organize campaign(s) of propaganda against it.230

The Times characterized the Report as a victory for the Muslims and urged them to accept the
Commission’s verdict.231 Nevertheless, the Muslims sent a telegram to the Colonial Office
several days later protesting the verdict, proclaiming “Verdict Wailing Wall Commission
converting Holy Burak open air synagogue granting Jews unprecedented concessions obvious
trespass Moslem rights violating Sharia Law … ”232

The Jewish side took a different approach, saying publicly the Commission’s findings “do not
satisfy completely the Jewish aspirations, and there is therefore no reason to rejoice.”233

Nevertheless, the Jews acknowledged that “[s]ince the verdict … does not allow of any appeal,
the Jewish side accepts it, although the prohibition of the use of the Scrolls of the Law at the
Wall on the Sabbath is very disappointing.”234



Kisch reviewed an advance copy of the Report with Dr. Eliash on 7 June 1931. Kisch viewed
the Report as “balanced,” although he criticized the Commission’s verdict regarding Muslim
ownership of the Wall as “absurd to suggest that this Wall can be owned as someone owns a villa
on Mt. Carmel.”235 But “[t]aken all in all,” Kisch wrote, “the Report is to be welcomed as
constituting a ruling from an entirely neutral body representing the highest international
authority.”236

As Bentwich recalled:

The Jews, though disappointed at certain of the specific conclusions of the Commission touching the ritual appurtenances
to be used by them at the Wall, accepted the report as a vindication of their essential claim to use the Wall for prayer
without hindrance. The Moslems on the other hand, although their claim of ownership had been fully upheld, protested
against the award, and denied that the Commission had any competence to interfere with a Moslem holy place.237

Aftermath

The Colonial Office prepared an Order-In-Council to implement and enforce the findings of the
Lofgren Commission Report.238 The British Government finalized the Order-In-Council on 19
May 1931, but did not publish it until it could be released simultaneously with the Report on 8
June 1931.239

The Order codified the Lofgren Commission’s verdict and restored jurisdiction to the district
court of Palestine to hear cases involving violations of the Order, with authority to impose
punishment of up to six months in prison. It also vested exclusive jurisdiction in the Supreme
Court of Palestine, sitting as the High Court of Justice, to “make mandatory orders or orders by
way of injunction or otherwise as may be necessary to secure the observance of the provisions
contained in Schedules I and II of this Order …”240

The only party permitted to petition the High Court would be the Attorney General of
Palestine on behalf of the Mandatory Government, a step intended to prevent the Jewish and
Muslim sides from initiating further litigation. The High Commissioner was granted authority to
issue regulations implementing the various provisions of the Order.241

The substantive provisions of the Order were set forth in two Schedules. The Schedules
adopted the Lofgren Commission’s findings regarding Muslim ownership of the Wall and the
pavement. The Schedules repeated the verdict granting the Jews free access to the Wall for the
purpose of devotions, subject to the same limitations the Lofgren Commission had imposed on
the Jews regarding appurtenances. The Schedules also incorporated the Lofgren Commission’s
restrictions on Muslim activity deemed disruptive to Jewish prayer at the Wall.242

On 11 October 1931 the Supreme Moslem Council filed a formal protest with the High
Commissioner against both the Order-in-Council and the findings of the Lofgren Commission,
reiterating once again the Muslim position that the Lofgren Commission was “illegal … and
incompetent to determine questions relating to Moslem sacred places and Wakfs, the
Commission itself is unconstitutional and its verdict, in the opinion of all the Moslems, is not
binding.”243

The first big test of the new Order-in-Council occurred during the Tisha b’Av observances
beginning at sundown on 22 July 1931, six weeks after the issuance of the Lofgren verdict and
the Order. The Jews asked for permission to carry candles to the Wall to assist in reading their
prayers, as the lighting was poor. The Mandatory Government refused the request, as “the use of



candles or tapers at the Wall had not previously been permitted and … no exception could be
made.”244

The Chief Rabbinate submitted a formal protest to the Deputy District Commissioner, but no
action was taken. When the observances began after sundown on 22 July, the worshippers read
their prayers without candles or extra lighting, but no incidents were reported. The next day
“[e]xceptionally large crowds visited the Wall,” but the Moghrabis and the Jewish worshippers
avoided each other and no incidents were reported. The Acting Deputy District Commissioner
seemed to breathe a sigh of relief when he reported “[n]o instances of Moslem provocation took
place and the whole of the proceedings passed off in an exceptionally orderly manner.”245

One interesting legal outcome of the Lofgren Commission verdict and the subsequent Order-
in- Council involved a case many years later, when the Palestine Government filed criminal
charges against a juvenile defendant for blowing the Shofar at the Wall, in violation of section
5(B) of Schedule 1 of the 1931 Order-in-Council. The District Court, however, acquitted the
defendant, ruling

the prosecution has not proved its case … if there is an offence, it is an essential condition of it that the accused must be a
Jew and the prosecution has not proved that this boy is a Jew.246

The High Commissioner notified the Colonial Office of the district court’s ruling, expressing
concern it gave rise to “practical inconvenience” in distinguishing Jewish from non-Jewish
defendants, and suggesting an amendment to the Order-In-Council to ban everyone (not just
Jews) from blowing the Shofar, and, to show even-handedness, to ban everyone (not just
Muslims) from performing the Zikr ceremony. The Foreign Office took a more realistic view and
opposed amending the Order- in-Council, noting somewhat bemusedly that “though it may be
inconvenient to adduce evidence to show that a person is a Jew or a Moslem, the difficulties of
proof should not in most cases be insuperable.”247

In another subsequent case, various groups of Jews seemed deliberately to violate the Order-
in- Council during Yom Kippur on 21 September 1942, when “two very faint toots which
sounded as though they came from a Shofar were heard,” and on the Simchat Torah celebration
on 3 October 1942, when two groups of Jews sang, danced, and clapped their hands during
prayer services at the Wall. The Jews also sang their national song (Hatikvah, today Israel’s
national anthem) during the Simchat Torah services, an act deemed an “unlawful manifestation”
by the same British Official, E. Keith-Roach, who had ordered the forcible removal of the screen
from the Wall area during the 1928 Yom Kippur incident.248

The High Commissioner reported these incidents to the Colonial Secretary, noting the Arabs
had reacted with “suitable restraint.”249

Assessment

The Lofgren Commission Report and Verdict seemed to fulfill the British desire for a “final
settlement” of the Wailing Wall dispute. Neither side was happy with the outcome, but both
seemed to accept it. Despite occasional subsequent disputes involving the Wall, the Lofgren
Report and verdict achieved, “with surprising ease,”250 a measure of stability for the Wailing
Wall and the surrounding area. Both sides were given the opportunity to present their cases to
three neutral judges from countries with no religious or political stake in the outcome. Peace, for



the time being, had been restored to the Wall. One observer, writing in 1959, hailed the Lofgren
Commission, saying the Wailing Wall “was never afterwards to be a serious cause of trouble.”251

Another more recent assessment asked whether “the commission’s outcome as a court verdict
solve[d] the problem in an effective way,” and concluded “the answer is yes.”252

The Lofgren Commission’s modest success could be viewed as an example for how the law
might play a role in helping resolve other discreet issues in the conflict today. On closer
inspection, however, the real lesson of the Lofgren Commission involves the way in which the
parties used the law to advance their political goals and objectives. In many respects, the Lofgren
Commission hearings implicated core Jewish and Arab political interests even more than had the
Shaw Commission. Whereas the Shaw Commission was supposed to have focused on assigning
responsibility for the August 1929 riots, but instead strayed into “major policy” issues, the
Lofgren Commission focused by design exclusively on a single major policy issue – the rights
and claims of Jews and Muslims to the Wall, the single most important religious/political symbol
in the dispute.

To that extent, the Lofgren proceedings can also be viewed as a trial pitting Zionism against
Arab nationalism. The Jewish side skillfully and effectively used the trial to legitimize not just
certain Jewish rights to pray at the Wall, but by implication the Jewish right to reconstitute their
National Home in Palestine. The Jews, having learned from the bitter experience of the Shaw
Commission, presented a far more careful and sophisticated case to the Lofgren Commission.
The Jews also demonstrated a greater degree of flexibility and willingness to compromise in
pursuit of their ultimate vision of a Jewish National Home in Palestine. Both during the hearings,
when Dr. Eliash conceded the Jews were not claiming ownership of the Wall, and after the
hearings in the settlement negotiations, the Jews demonstrated a willingness to try to find
common ground, something they had not done during the Shaw Commission hearings.
Ironically, however, the Jewish willingness to take more reasonable positions than the Arabs, and
the Jewish willingness to compromise, did not produce a better verdict from the Commission, at
least not from the Jewish standpoint.

The Mufti, on the other hand, evinced no interest in settling anything, preferring instead to use
the courtroom and the legal process as a platform for asserting absolutist, zero-sum positions
intended to keep the Wall dispute alive and as a rallying cry to galvanize Palestinian Arab anti-
Zionist and anti-Jewish sentiment. Auni Bey’s opening statement telegraphed the Palestinian
strategy, insisting the Wall belonged to the Wakf, that only the Sharia Courts had jurisdiction,
and that the Jews were entitled only to visit the Wall, but not to pray.

The Muslim position, in many respects, amounted to an absolute denial of any Jewish rights at
the Wall, and by implication any Jewish rights in Palestine itself. And although the Muslim side
arguably waived its jurisdictional objection by participating in the trial, the Muslim side refused
to negotiate, refused to make concessions, and refused to consider any outcome other than
complete victory on every point it argued. Despite, or perhaps because of this strategy, the
Muslim side achieved a largely favorable outcome, as the Commission’s verdict acknowledged
Wakf ownership of the Wall and the pavement, rejected the Jewish claim to expansive rights of
worship, and banned the Jews from blowing the Shofar at the Wall.

In many respects the legal-political dynamic in the Lofgren trial resembles the dynamic in the
conflict today, with the Palestinian Authority consistently demanding full Israeli withdrawal to
the 1967 lines, full rights of return for all Palestinian refugees and their descendants, and all of



East Jerusalem as the capital of the Palestinian state. Yasir Arafat’s rejection of the January 2000
Camp David proposals and Mahmoud Abbas’ rejection of the 2008 Olmert proposals represent
the same all-or-nothing approach the Mufti took during the 1920s and 1930s.

Ultimately the Mufti’s strategy failed to prevent the establishment of a Jewish State. Thus far,
the modern-day Palestinian strategy has only helped prevent the establishment of a Palestinian
State.

The British, who remained largely on the sidelines during the Lofgren hearings, intervening
only afterward to try to broker a settlement, began to realize the dim prospects of using the law
as a means of resolving or even managing the conflict. The failed settlement negotiations left the
British exasperated with the Mufti’s continued all-or-nothing approach to the conflict, leaving
the British to face either more Arab irredentism and violence, or try some other, more radical
means of addressing the conflict.

As we shall see in Chapter 5, at first the British attempted to appease Arab sentiment by
restricting Jewish immigration and land acquisition. Not long after, the approach shifted to a
short-lived plan to partition the country into separate Jewish and Arab states, and finally the
British reverted, on the eve of the Holocaust, to virtually shutting the doors of Palestine to Jewish
immigration.

The Lofgren Commission, therefore, must stand as a cautionary tale regarding the limited
utility of the law as a platform for resolving the Arab–Jewish conflict, despite the otherwise
modestly successful short-term reduction of tensions at the Wall.
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5
THE PEEL COMMISSION

Introduction

Despite the Lofgren Commission’s modest achievement in reducing Arab–Jewish tensions
regarding the Wailing Wall, the overall conflict raged on during the early and mid-1930s, with
sporadic violence increasing. Disturbances broke out again in 1933. The Arab Revolt began in
1936 and would last the next three years. Shortly after the 1936 outbreak, the British
Government decided to appoint yet another Commission, this time a Royal Commission, the
most important and prestigious such body recognized by the British Government, to attempt to
resolve the seemingly irreconcilable conflict between two peoples claiming the same land as
their own.

Once again the parties resorted to legal arguments in their third courtroom-style confrontation
in less than a decade. Although the Royal Commission did not allow the parties to use outside
lawyers or to cross-examine each other’s witnesses, the parties used and expanded upon many of
the same arguments they had tested before the Shaw and Lofgren Commissions, refining their
legal claims against each other in new and different ways. Thus, the Royal Commission can be
viewed as the third “trial” between the Arabs and Jews of Palestine during the early years of the
conflict. As Lord Peel himself remarked not long after the Commission had completed its work,
“as Chairman of a Commission of that kind, one sits to some extent in a judicial capacity. One
pronounces an opinion after examining the evidence.”1

The hearings before the Royal Commission featured testimony both in public2 and in secret in
camera sessions3 from the leading British, Arab and Zionist figures of the day, including
Winston Churchill, David Lloyd George, Chaim Weizmann, David Ben-Gurion, the Mufti Haj
Amin al-Husseini, and Auni Bey Abdul Hadi. All three parties – British, Arabs, and Jews –
seemed to sense this would be the most important of the three “trials” between them since 1929.
The Shaw and Lofgren Commissions both represented major milestones, but the Royal
Commission, with its very broad Terms of Reference, its prestige and its resources, promised to
become a landmark in the early legal history of the conflict.

Adding to the drama was the long shadow of the Third Reich. Nazi persecution of the German
Jewish population had ramped up significantly in the months following the September 1935
enactment of the Nuremberg Laws. The plight of European Jewry, and the possibility of losing
the option of relative safety in Palestine if immigration were restricted, loomed large during the
proceedings before the Royal Commission.

The Royal Commission heard testimony in Jerusalem and London from November 1936
through early May 1937 on an enormous array of issues, including the McMahon-Hussein
correspondence and the legitimacy of the Balfour Declaration and the Mandate. The Royal
Commission also heard testimony regarding whether, as of 1936–37, the mission of establishing



a Jewish National Home in Palestine had been completed, and if so, what the resulting
implications would be for further Jewish immigration/land acquisition, Jewish–Arab relations,
and whether a full-blown Jewish State might arise at some future point.

Most significantly, the Royal Commission became the first official body to float the idea of
what it internally called the “clean cut,” and externally the “partition plan,” or the “two-state
solution” in today’s parlance. Commissioner Coupland asked Weizmann for his reaction to the
idea during a secret, in camera session, setting in motion a chain of events that continues to
dominate the Israeli-Palestinian dynamic today.

The Commission’s massive Report, published on 7 July 1937, with its recommendation to
divide Palestine into separate Arab and Jewish states while keeping Jerusalem and a small strip
of land from Jerusalem to the Mediterranean under permanent British control, represented the
most important development in Palestine policy since the British conquest 20 years earlier.

The Hope Simpson report and the Passfield White Paper

But we return first to 1930, an extraordinarily busy year in Palestine’s legal history. The Shaw
Commission released its report at the end of March, and the Lofgren Commission conducted its
hearings in June/July. In addition, on the heels of the Shaw Commission Report, the British
Government sent “a highly qualified investigator,”4 Sir John Hope Simpson, to undertake a more
detailed analysis of the “major policy issues” such as land settlement, immigration, and
economic development the Shaw Commission had addressed when it strayed far beyond its
Terms of Reference.

The British originally told Weizmann they intended to send General Smuts to conduct the
Palestine analysis.5 Weizmann expressed great disappointment that Hope Simpson had been
selected instead, suspecting the British had directed Hope Simpson to rubber-stamp the Shaw
Commission Report as a prelude to making concessions to the Arabs on Jewish immigration and
land acquisition.6

Hope Simpson’s report indeed criticized various aspects of Zionist activity in Palestine as
detrimental to the local Arab population. One of the Report’s key findings was that Jewish land
purchase and settlement practices, including Jewish Agency-imposed requirements to employ
solely Jewish labor, were unfairly displacing local Arab farmers, especially in the agricultural
valley of Esdraelon southeast of Haifa. According to Hope Simpson:

[T]he result of the purchase of land in Palestine by the Jewish National Fund has been that land has been
extraterritorialised. It ceases to be land from which the Arab can gain any advantage either now or at any time in the
future. Not only can he never hope to lease or to cultivate it, but, by the stringent provisions of the lease of the Jewish
National Fund, he is deprived for ever from employment on that land. Nor can anyone help him by purchasing the land
and restoring it to common use. The land is in mortmain and inalienable. It is for this reason that Arabs discount the
professions of friendship and good will on the part of the Zionists in view of the policy which the Zionist Organisation
deliberately adopted.7

Following the completion of Hope Simpson’s work,8 the British Government simultaneously
issued on 21 October 1930 both Hope Simpson’s report and yet another White Paper (known as
the “Passfield White Paper”), significantly revising its Palestine policy.9 The Passfield White
Paper began by acknowledging the “acute controversy” and “considerable misunderstanding” the
Shaw Commission Report had sparked.10 It noted the “unhappy events of the past year and the
deplorable conditions which have resulted from them.”11 It called on both Arabs and Jews to



stop their press agitation, “in which the true facts of the situation have become obscured and
distorted.”12

The Passfield White Paper declared Britain would implement the strict terms of the Mandate,
involving “a double undertaking … to the Jewish people on the one hand and to the non-Jewish
population of Palestine on the other hand.”13 The Passfield White Paper treated these two
obligations as of “equal weight,” meaning one could not be subordinated to the other.14

The Passfield White Paper claimed it had based its approach on longstanding British policy,
noting the Churchill White Paper of 1922 provided “the foundations upon which future British
policy in Palestine must be built up.”15 Three specific aspects of the Churchill White Paper were
emphasized and quoted: first, the term “Jewish National Home” did not mean

the imposition of a Jewish nationality upon the inhabitants of Palestine as a whole, but the further development of the
existing Jewish community, with the assistance of Jews in other parts of the world, in order that it may become a centre in
which the Jewish people as a whole may take, on grounds of religion and race, an interest and a pride16

Second, Jewish immigration to Palestine should not exceed the “economic absorptive capacity”
of the country (a principle originally espoused in the 1922 Churchill White Paper17); and third,
the Jewish Agency, which the Mandate designated as the official representative of the Jewish
people, nevertheless bore no responsibility for the general administration of the country.18

The Passfield White Paper then discussed the three “intimately interrelated” issues Hope
Simpson had addressed in his Report: land, immigration, and unemployment. Regarding land,
the Passfield White Paper noted the amount of cultivable land in Palestine was “considerably less
than hitherto had been estimated,” meaning “there remains no margin of land available for
agricultural settlement by new immigrants.”19 Moreover, the Jewish practice of employing only
Jewish workers on Jewish farms could not be squared with Article 6 of the Mandate, requiring
Britain to facilitate Jewish immigration and “close settlement” by Jews on the land, but only to
the extent “the rights and position of other sections of the population are not prejudiced.”20

Therefore, the White Paper stated future land transfers (meaning Jewish purchases of land)
would require prior approval from the Mandatory Government.21

Finally, regarding immigration, the Passfield White Paper criticized the role of the Jewish
Agency and the General Federation of Jewish Labor (Histadrut) for not doing enough to help the
Mandatory Government maintain strict enforcement of immigration policy. Therefore, the
Passfield White Paper declared the Palestine Government would become the “deciding authority
in all matters of policy relating to immigration, especially having regard to its close relation to
unemployment and land development policy.”22 Moreover, given the extent of both Arab and
Jewish unemployment in Palestine, the Passfield White Paper questioned the extent to which the
current economic absorptive capacity of the country could sustain new immigration, and
determined that Jewish immigration should be reduced or, if necessary, suspended until the
unemployed portions of the non-Jewish population were able to find work.23

The Passfield White Paper concluded with an appeal to both Jews and Arabs to cooperate with
the Mandatory Government, noting:

[T]he general development of the country shall be carried out in such a way that the interests of the Arabs and Jews may
each receive adequate consideration, with the object of developing prosperity throughout the country under conditions
which will give no grounds for charges of partiality upon the one side or upon the other, but will permit of the Arab and
Jewish communities developing in harmony and contentment.24



Reaction to the Passfield White Paper

The Zionists reacted bitterly to the Hope Simpson Report and the Passfield White Paper.
Weizmann immediately resigned as President of the Jewish Agency and the Zionist Organization
(after threatening to resign several months earlier in response to the Shaw Report), lambasting
the White Paper as “a profound change [in British policy] … sterilizing the hopes of the Jewish
people in regard to the National Home in Palestine.”25

Kisch wrote in his diary, “[t]he blow has come and it is more severe than any of us
anticipated … the whole document breathes prejudice against the Jew.”26 Kisch also described
how “[t]he Arab leaders are jubilant at the [Passfield White Paper] which goes far beyond their
expectations. Arab officials are addressing to their Jewish colleagues words of ironic sympathy
or such phrases as ‘Chalas Eretz-Israel.’”27

Two days later three leading Conservative politicians, Stanley Baldwin, Austen Chamberlain
and Leo Amery published a letter to The Times criticizing the Passfield White Paper and Prime
Minister Ramsay MacDonald for “appear[ing] now to have abandoned” the policy of even-
handedness between Arabs and Jews in Palestine.28 The letter continued:

Without giving either Jewish or Arab opinion an opportunity to express itself or allowing the voice of Parliament to be
heard, they have laid down a policy of so definitely negative a character that it appears to us to conflict not only with the
insistence of the Council of the League of Nations that it would be contrary to the intention of the Mandate if the Jewish
National Home were crystallized at the present stage of development, but with the whole spirit of the Balfour Declaration
and of the statements made by successive Governments in the last 12 years.29

Labor Party politicians, including former Shaw Commission member Harry Snell, also objected
to the Passfield White Paper.30 Lord Hailsham, the former Lord Chancellor, and Sir John Simon,
the future Lord Chancellor, also wrote to The Times, arguing the White Paper conflicted with
Britain’s legal obligations under the Mandate to establish a National Home for the Jews and
facilitate close settlement of the Jews on the land of Palestine. Thus, they argued, the British
Government should seek an advisory opinion from the Permanent International Court of Justice
regarding its legal obligations under the Mandate before implementing the Passfield White
Paper:

This country cannot afford to allow any suggestion to rest on its good faith or on its determination to carry out to the full
its international obligations. If, therefore, the terms of the White Paper are the deliberate and considered announcement of
Government policy, we would suggest that immediate steps should be taken to induce the Council of the League of
Nations to obtain from the Hague Court an advisory opinion on the questions involved, and that the British Government
should not enforce those paragraphs [of the Passfield White Paper] which are challenged unless and until that Court has
pronounced in their favour.31

The British Government did not pursue that suggestion.
Leonard Stein, the Jewish Agency lawyer who had written the pamphlet in May 1930

criticizing the Shaw Commission Report, wrote another pamphlet in November 1930 attacking
the Passfield White Paper as “the latest stage in what the Jewish Agency cannot but regard as a
continuous whittling down of the Balfour Declaration as originally framed.”32 Stein made many
detailed legal arguments regarding the proper interpretation of the Mandate in that pamphlet,
which he later incorporated into the Jewish Agency Memorandum submitted to the Peel
Commission, discussed below.



The MacDonald letter

Faced with mounting opposition to the Passfield White Paper, Prime Minster MacDonald sent a
letter to Weizmann on 13 February 1931 seeking to defuse the controversy. The letter did not
retract the Passfield White Paper, but sought to provide “the authoritative interpretation of the
White Paper.”33 MacDonald’s letter reaffirmed Britain’s commitment to carry out the terms of
the Mandate in full. It “disavowed” any “injurious allegations against the Jewish people and
Jewish Labour organization.”34

Regarding immigration and land policy, the MacDonald letter said:

The effect of the policy of immigration and settlement on the economic position of the non-Jewish community cannot be
excluded from consideration. But the words are not to be read as implying that existing economic conditions in Palestine
should be crystallised. On the contrary, the obligation to facilitate Jewish immigration and to encourage close settlement
by Jews on the land, remains a positive obligation of the Mandate, and it can be fulfilled without prejudice to the rights
and position of other sections of the population of Palestine.35

The letter then backed away from the Passfield White Paper’s seeming intolerance of further
Jewish land acquisition and immigration, promising yet another study to identify additional lands
available for Jewish settlement. The letter further said the Government would attempt wherever
consistent with the overall policy of the Mandate to permit private land transfers.36 It also made
clear immigration could continue, but under government control and subject to the economic
absorptive capacity of the country.37

The MacDonald letter concluded with the following plea:

His Majesty’s Government desire to say finally, as they have repeatedly and unequivocally affirmed, that the obligations
imposed upon the Mandatory, by its acceptance of the Mandate, are solemn international obligations, from which there is
not now, nor has there been at any time, an intention to depart. To the tasks imposed by the Mandate His Majesty’s
Government have set their hand, and they will not withdraw it. But if their efforts are to be successful there is need for co-
operation, confidence, readiness on all sides to appreciate the difficulties and complexities of the problem, and, above all,
there must be a full and unqualified recognition that no solution can be satisfactory or permanent which is not based upon
justice, both to the Jewish people and to the non-Jewish communities of Palestine.38

Weizmann issued a statement in response to the MacDonald letter, cautiously praising it as re-
establishing the basis for cooperation between the Zionists and Britain. Weizmann said, “[a]
basis for cooperation having been restored, confidence in the economic future of Palestine should
revive, and with redoubled endeavor world Jewry should resume its economic work in
Palestine.”39 Weizmann, who had continued overseeing the Jewish Agency and the Zionist
Organisation since his October letter of resignation pending the appointment of a successor,
decided to remain in his position.

While the MacDonald letter helped reduce British-Zionist tensions, it inflamed the Arabs, who
quickly labeled it the “Black Letter.”40 Auni Bey sent a scathing note to Chancellor, accusing the
British Government of “violating the undertakings with which they bound themselves in the
[Passfield] White Paper before its ink on paper was dry.”41

In hindsight, according to one history of the period, the Passfield White Paper and the
MacDonald letter sowed the seeds of the rancor, discord, and violence that became the hallmark
of 1930s Palestine and have endured ever since:

The White Paper of 1930 may be looked upon as containing the germs of the repudiation of the Jewish national home
policy; and the refusal of the Government to withdraw it may, after all, have had a more fundamental cause than the desire
to save face. In any case, regarded as a whole, the series of events beginning with the Wailing Wall disturbances, marked



a triumph for the policies of the Mufti; the MacDonald Letter was merely a temporary setback. From the Administration’s
manner of handling the situation in its entirety, the Arab leaders could not but have recognized that there were strong
forces in the British government which were more than ready to justify the Arab opposition to the Jewish claims. They
could have concluded that their case had been advanced by the use of violence and the strategy of intransigence, and that
another try at terror might be successful.42

1933 disturbances

After a period of relative calm between 1930 and early 1933, tensions again began to build. The
rise of Hitler caused the Zionists to press the British to increase the pace of Jewish immigration
and hasten the building of the Jewish National Home in Palestine. In March 1933 the Arab
Executive published a manifesto urging resistance and non-cooperation with the Mandatory
Government, which the Arabs accused of helping the Jews drive Arabs out of Palestine. By
October, the tensions between the Jewish desire to increase the pace of immigration and the Arab
demands to halt it altogether gave rise to violence. An Arab demonstration on 13 October 1933
in Jerusalem turned into a violent clash with the police. Two weeks later riots broke out in Jaffa,
followed quickly by disturbances in Nablus and Haifa, and then again in Jerusalem on 28–29
October. Altogether 26 rioters were killed and nearly 200 injured. One policeman was killed and
nearly 60 injured.43

1936 disturbances; outbreak of the Arab Revolt

On 15 April 1936 two Jews were murdered on the road from Tulkarem to Nablus. Jewish
demonstrations followed in Tel Aviv in connection with the funeral of one of the murdered Jews.
Arab rioters in Jaffa killed three Jews in response to false rumors of Arab deaths. The violence
continued into May and June, with the Arabs increasingly targeting British policemen for
attacks. At the end of July the British Government announced the formation of the Royal
Commission, but the disturbances continued until early October. The Royal Commission was
appointed in early August, but due to the tenuous security situation in Palestine it postponed its
arrival in Jerusalem until 11 November 1937.44

The Peel Commission: appointment and Terms of Reference

On 18 May 1936 the Colonial Secretary, James Henry Thomas, advised the House of Commons
“the Government have decided, after order has been restored, to appoint a Royal Commission to
inquire into the causes of the unrest and the alleged grievances on either side.”45

A Royal Commission is the most prestigious investigative body in the British system:

[I]t is the highest form of inquiry known in the British Empire. It is of its nature impartial, independent and uncontrolled
by the Government of the day; its duty is to report on the questions committed to it in any sense that may seem to be just
and right. Its responsibilities are vast, and only a body of men of eminence of those who, at much personal sacrifice, have
accepted service … could fittingly be called upon to discharge them.46

Weizmann, seemingly fearful of a reprise of the disappointing outcome of the Shaw
Commission, wanted to block the formation of a Royal Commission, cabling Lord Melchett on 3
May, “such Commission misfortune as it necessarily leads revision policy in favour concessions
to rioters and I would oppose it. This must be prevented; quick action essential.”47 On 19 May,
the day after the Government announced the decision to form the Commission, Weizmann met



with Lord Plymouth, asking if he would agree to meet Weizmann again before the Commission’s
Terms of Reference had been finalized.48

Several days later Weizmann cabled the Jewish Agency office in Jerusalem, directing them to
inform the High Commissioner in Palestine, Sir Arthur Wauchope, of his “grave concern” about
the potential formation of a Royal Commission, and that he would be “compelled to oppose it.”49

But once the Colonial Secretary made the announcement to the House of Commons that a Royal
Commission would be formed, Weizmann beat a tactical retreat:

Generally, my impression is that the only purpose that can be served by the Royal Commission (if and when appointed) is
to slow down the tempo of our development work and immigration, and that this is really what the Government is after.
But we feel, here, that since the Government appears to be determined on a Royal Commission, it would be bad tactics on
our part to oppose it publicly (thereby implying we had something to hide!), and that the best thing would be for us to
make it clear that, provided always that the terms of reference of the Commission do not cut at the roots of the Mandate,
we shall be prepared to do our part when the Commission gets to work.50

By mid-May the Colonial Office and Wauchope were conferring over how to draft the Terms of
Reference and whom to appoint to the Commission. The Colonial Office noted High
Commissioner Wauchope’s observations regarding the composition of the Commission:

[I]t will be his [Wauchope’s] first task to make the Arabs see that the Commission will be of great help to them, so much
so that they will not embark on civil disobedience and worse courses; and that his chief help will be in the composition of
the Commission. The Chairman, he says, should be a man of prestige equal to Lord Willingdon or Sir Samuel Hoare and
he wonders whether Lord Halifax is quite out of the question.51

By 29 May the Colonial Office had settled on a near-final draft of the Terms of Reference.52 On
19 June the new Colonial Secretary, William Ormsby-Gore, told the House “the sole aim of His
Majesty’s Government is to obtain an objective and non-partisan report, to enable them to do
justice to all sections of the Palestine population.”53 Ormsby-Gore said the members of the Royal
Commission would all be Christians domiciled in the United Kingdom, and

that I shall submit no name for service on such a Royal Commission of anyone who has been or is in any way connected
with Palestine, or has any known pre-conceived views, or has ever taken part in Jewish or Arab affairs.54

Ormsby-Gore also informed Parliament the Mandatory Government had detained 81 Arab
leaders on suspicion of inciting the ongoing disturbances, including “a most prominent Arab
leader who is interned in the Sarafand Concentration Camp, Auni Bey Abdul Hadi, one of the
wealthiest and most prominent barristers in Palestine.”55

On 30 June 1936 Weizmann and David Ben-Gurion met with Ormsby-Gore and Arthur
Charles (Cosmo) Parkinson of the Colonial Office. Weizmann wrote to Ormsby-Gore the next
day, identifying two issues of “exceptional gravity” they had discussed during the meeting. First,
Weizmann expressed alarm at Ormsby-Gore’s comment that Jewish immigration would no
longer be governed solely by the principle of economic absorptive capacity, but instead political
considerations would also be taken into account. Weizmann left no doubt how he felt about this
potential change in policy:

I feel it to be my duty, both to the Jewish people and to the Mandatory Government, to state at once, and as clearly as
possible, that in my view such a policy strikes at the very root of the Mandate and the National Home … it reverses the
practices of the Mandatory Administration during the last seventeen years. It threatens to destroy the foundations on
which we undertook, and have carried on, our work in Palestine … I cannot believe that this is to be the settled policy of
His Majesty’s Government. Such a policy would artificially hold up the development of Palestine, or hand over to non-
Jewish immigrants from neighbouring countries the fruits of our labour withheld from ourselves. And this would be done



at a time when the plight of the Jews in Germany and Eastern Europe have become desperate beyond description.56

The second issue Weizmann raised involved Ormsby-Gore’s statement that Jewish immigration
might be suspended pending completion of the Royal Commission’s work. Weizmann criticized
this as “a retreat in the face of organized terrorism.”57 Nevertheless, over the next few days
Weizmann focused on building a case to prove to the Commission that Palestine had sufficient
economic capacity to absorb another 80,000 Jewish agricultural families.58

In the meantime, Ormsby-Gore had written privately to Wauchope about the appropriate
composition of the Commission:

I fully realise the importance of selecting men of prestige whose names will carry weight. I want to keep off the
Commission all Members of Parliament. I would like to have one lawyer on the Commission, preferably not as the
Chairman, in a membership office, and above all, I think they must be people who have had no previous association with
Palestine, and no past either in the Jewish or Moslem side.59

Interestingly, The Times reported a variety of women’s organizations had sent a letter to
Ormsby-Gore in July 1936 lobbying for the appointment of at least one woman to the Royal
Commission.60 None, however, were appointed. The Times later criticized those MPs supporting
the demand of the women’s groups, noting they “would hardly have pleaded for the inclusion of
a woman in the Commission if they had understood how anti-feminist is the temper of the
Moslems of Palestine.”61

On 7 August 1936 King Edward VIII (who would abdicate the throne only four months later,
after Sir Boyd Merriman, the lawyer for the Jewish side before the Shaw Commission and now
the presiding judge of the divorce court in London, granted a final divorce decree to Wallis
Simpson62) issued Royal Warrants appointing a Commission with the following Terms of
Reference:

[T]o ascertain the underlying causes of the disturbances which broke out in Palestine in the middle of April; to enquire
into the manner in which the Mandate for Palestine is being implemented in relation to Our obligations as Mandatory
towards the Arabs and Jews respectively; and to ascertain whether, upon a proper construction of the terms of the
Mandate, either the Arabs or the Jews have any legitimate grievances upon account of the way in which the Mandate has
been, or is being implemented; and if the Commission is satisfied that any such grievances are well founded, to make
recommendations for their removal and for the prevention of their recurrence.63

By permitting the Arabs and Jews to raise grievances regarding the implementation of the
Mandate, the Terms of Reference effectively rendered the Mandatory Government a party to the
proceedings, just as it had been before the Shaw Commission.

The Royal Warrants appointed six members to the Commission: William Robert Wellesley,
the Earl Peel, was named Chair of the Commission. Sir Horace Rumbold was appointed Vice-
Chair. The remaining four Commissioners were Sir Laurie Hammond, Sir William Carter, Sir
Harold Morris, and Professor Reginald Coupland.64 The Times hailed the appointments when
they were made public on 29 July 1936:

Mr. Ormsby-Gore has certainly chosen … a strong and well-balanced body. Its Chairman, Lord Peel, who has served the
State in many high offices, is admirably qualified by experience and temperament for that post. In Sir Horace Rumbold he
has a first-class second in command … Sir Laurie Hammond has been a successful Governor of Assam; Sir Morris
Carter’s service in East Africa has made him a recognized authority on questions of land settlement; while no one is better
qualified to study and to report upon any Imperial problem than Professor Coupland. And one of the most interesting
appointments is that of Sir Harold Morris, whose work as President of the Industrial Court during the last ten years has
made him an expert in conciliation – which is something needed in Palestine to-day.65



Reaction in the House of Commons was mixed. On 29 July 1936 Ormsby-Gore announced the
composition of the Commission and read the Terms of Reference on the floor of the House.66

The following exchange between Ormsby-Gore and MP Colonel (Later Lord) Josiah
Wedgewood provides one example of the politics and emotions surrounding the composition of
the Royal Commission:

Colonel WEDGWOOD: May I ask the right hon. Gentleman what are the grounds for this humiliating and almost
insulting exclusion of Members of this House from the Royal Commission; whether there is any precedent for the
exclusion of Members of this honourable House from a Royal Commission; and, further, why is the House of Lords
contributing as chairman one whose record and convictions are so strikingly pro-Moslem?

Mr. ORMSBY-GORE: I resent very strongly the suggestion that any member of this commission is either pro-Jewish
or pro-Arab, or anti-Jewish or anti-Arab. Lord Peel has served the State in many offices, and because he happens in the
course of a long public career of undoubted impartiality to have served once in the India Office, it is a most unfair
suggestion to be made by the right hon. and gallant Gentleman. With regard to the representation of Members of
Parliament, I did think it most desirable that it should not be suspected either by Arabs or Jews that there was any political
aspect in the matter of a commission of this kind. There are many precedents in the case of commissions of this kind in
this delicate work for not including Members of Parliament, because if one includes Members of Parliament one has to
include representatives of all parties, and that would make the commission unduly large.67

In the meantime, Weizmann continued his efforts behind the scenes to ensure the Jewish side
would be ready to present the strongest possible case to the Royal Commission. On 14 October
1936, less than one month before the hearings began, Weizmann wrote to Moshe Shertok, the
Head of the Jewish Agency’s Political Department and future Israeli Prime Minister:

It will not be easy for members of the Commission who are thinking in terms of India or South Africa or even Kenya to
understand or to agree that a puny country like Palestine can go on absorbing vast numbers of newcomers without
inflicting permanent injury on the non-Jewish population. We shall have to be ready to face a strong grilling and a very
searching inquiry into the economic side of our work and all our data must be subjected by us to very careful and very
critical scrutiny before we produce them … I cannot sufficiently emphasize and insist on the importance of having the
data sifted, selected, examined and re-examined so as to make them waterproof; their accuracy must not be open to
challenge!68

Weizmann also tasked the Jewish Agency’s legal advisor, Leonard Stein (author of the
pamphlets criticizing the Shaw Commission Report and the Passfield White Paper), with writing
a comprehensive memorandum for submission to the Royal Commission before it commenced
the hearings.69 Weizmann transmitted the nearly 300-page Memorandum to the Royal
Commission on 22 November 1936.70 The Memorandum addressed, among other items, the
McMahon-Hussein correspondence/Balfour Declaration and Wailing Wall issues, and will be
discussed further below.

Procedure

David Ben-Gurion, on behalf of the Jewish Agency, wrote to the Colonial Office at the end of
July 1936 asking several questions regarding the procedure the Royal Commission intended to
follow, including whether the parties would be permitted to make written submissions as well as
provide oral testimony; whether the Commission would hear testimony from London-based
witnesses who were unable to travel to Palestine for the hearings; and whether the Commission
would permit the participation of outside Counsel on behalf of the parties.71 The Colonial Office
responded to Ben-Gurion on 20 August, saying outside counsel would not be permitted to appear
before the Commission.72



The Commissioners held a private meeting on 6 October 1936 to discuss the procedure for the
hearings. They agreed to conduct both public and secret, in camera sessions and to examine
witnesses under oath.73 Lord Peel rejected Wauchope’s advice to hold only one public session,
followed solely by in camera hearings, noting “this course would create an atmosphere of
secrecy and suspicion I am most anxious to avoid.”74 The Commission also reaffirmed it would
not permit the parties to be represented by Counsel at the hearings.75 The Commission eventually
received a full array of judicial powers under a special ordinance enacted by the Palestine
Government, including the power to subpoena documents and witnesses, and to compel
witnesses to testify under oath.76

The following table shows the key participants in the hearings before the Peel Commission:

TABLE  5.1  Peel Commission: key players

Commissioner/Witness Affiliation Public or Secret
Testimony

Lord Peel (William Robert Wellesley),
Chairman

Former Secretary of State for India N/A

Sir Horace Rumbold, Vice Chairman British diplomat N/A
Sir Laurie Hammond, Commissioner Former Governor of Assam Province N/A
Sir Morris Carter, Commissioner Former Chairman, Kenya Land Commission N/A
Sir Harold Morris, Commissioner British Barrister N/A
Reginald Coupland, Commissioner Professor of Colonial History, University of Oxford N/A
Winston Churchill Former Colonial Secretary, Future Prime Minister Secret
David Lloyd George Former Prime Minister Secret
Herbert Samuel Former High Commissioner for Palestine Secret
Chaim Weizmann President, Jewish Agency and Zionist Organization Both
David Ben-Gurion Chairman of the Executive Committee, Jewish Agency Both
Haj Amin Al-Husseini Grand Mufti and President of Supreme Moslem

Council
Public

Auni Bey Abdul Hadi Lawyer and Palestinian nationalist; leader of Istiqlal
Party

Public

Opening session

The Commission held its first session on 12 November 1936 in Jerusalem, after delaying its
departure from England for three months due to the precarious security situation and ongoing
outbreaks of violence in Palestine. The Arabs initially boycotted the proceedings, but ultimately
decided in early January 1937 to participate, sending the Mufti, Auni Bey Abdul Hadi, Jamal
Husseini, and other prominent Arabs to testify. The Arab side also made multiple written
submissions to the Royal Commission.

After reading the Terms of Reference and explaining the nature and independence of the
Royal Commission, Lord Peel discussed the procedure the Commission would follow. He first
indicated the hearings would be held as much as possible in public, but acknowledged some
testimony would best be given in private sessions. He said the Royal Commission would
interpret the Terms of Reference “in a broad and comprehensive manner.”77

The Commission heard live testimony from 60 witnesses at 30 public sessions in Palestine,
and from 53 witnesses at 40 in camera sessions, also in Palestine. The Commission also received
public testimony from two witnesses and in camera testimony from eight additional witnesses
when it returned to London in early 1937.79



Just as the Shaw Commission had done, the Peel Commission heard extensive testimony
regarding the McMahon-Hussein correspondence and the legal impact of the McMahon pledge
on the subsequent Balfour Declaration and the Mandate. The Arabs argued, “McMahon’s pledge
to Hussein included Palestine, therefore the Balfour Declaration and the Mandate were
invalid.”80

Lord Peel expressed great interest in delving deeply into the McMahon-Hussein
correspondence. He asked the Government to provide the correspondence to the Commission for
their review, prompting an extensive internal debate between the Foreign and Colonial Offices.
The British Cabinet ultimately approved the request and even permitted Lord Peel to quote
portions of the correspondence in the Commission’s final report.81



FIGURE  5.1  Lord Peel (third from left) and other members of the Palestine Royal Commission in the garden of the King David
Hotel in Jerusalem immediately following their first session, 12 November 1936

(Matson Photograph Collection, Library of Congress).78

Key testimony before the Peel Commission

Although the parties were not permitted to be represented by counsel or to cross-examine each
other’s witnesses, the hundreds of pages of transcripts reveal the six Commissioners subjected
the witnesses to rigorous and sometimes adversarial questioning. In many respects, therefore, the



Peel hearings resembled a trial-type proceeding.

British testimony

Arthur Wauchope in camera testimony

The first witness to testify before the Peel Commission was Sir Arthur Wauchope, the current
British High Commissioner for Palestine.82 Wauchope testified in camera. He first noted the
Arabs continued to view Palestine as part of southern Syria, believing Britain had promised in
the McMahon-Hussein correspondence to “form an independent Arab State that included
Palestine, but not necessarily that Palestine itself would be an independent state.”83 Professor
Coupland explored the issue further:

Professor Coupland: Is it your view that it [Palestine] is rather an artificial post war
creation?

A: It is certainly.

Q: Palestine is part of Syria?

A: And Arabs like to call it “Southern Syria.”

Q: Am I right in thinking there is no substantial difference between the Arabs on one side of
the Jordan and the Arabs on the other?

A: No substantial difference.84

Lord Peel pursued this line of questioning a few minutes later:

Chairman: We have had a little talk about the McMahon letter. My question is hypothetical,
but supposing it had been in our [terms of] reference to go into it, supposing we came to the
conclusion and it was accepted by the Arabs that really there was no such promise and had
they misunderstood it, or if there had been a promise, if it had been waived by persons who
were capable and had the authority to waive it, would it make any real difference to the
situation if the McMahon letter were out of the way?

A: I do not think so.

Q: You would still have the trouble of the domination of the Jews and that is the real
practical problem which you have before you?

A: Yes. The importance of the McMahon letter is this. If it were decided, if the British
Government felt itself pledged to give an independent [Arab] state west of the Jordan, then
it might be that His Majesty’s Government would have to go a step further and say Jewish
immigration must cease in that state.

 … 



Q: But if it were dispelled, if the McMahon story was all dispelled, your other problems
would still remain?

A: If it were dispelled it would, I think, have very little effect.

Q: One cannot ask the same question of the Balfour promise, because on that the nature of
the administration of the country depends?

A: Yes.85

The Commissioners also spent considerable time discussing with Wauchope the meaning of
various provisions of the Mandate, especially the following italicized language in Articles 2 and
6:

Article 2: The Mandatory shall be responsible for placing the country under such political,
administrative and economic conditions as will secure the establishment of the Jewish
national home, as laid down in the preamble, and the development of self-governing
institutions, and also for safeguarding the civil and religious rights of all the inhabitants of
Palestine, irrespective of race and religion.

Article 6: The Administration of Palestine, while ensuring that the rights and position of
other sections of the population are not prejudiced, shall facilitate Jewish immigration under
suitable conditions and shall encourage, in co-operation with the Jewish agency referred to
in Article 4, close settlement by Jews on the land, including State lands and waste lands not
required for public purposes.

Regarding Article 2, Lord Peel referred to the Jewish Agency’s “curious conclusion” that
Britain’s dual obligation – or, in the words of the Passfield White Paper, its “double duty” –
meant (i) securing the establishment of a Jewish national home, and (ii) developing self-
governing institutions. Lord Peel argued, and Wauchope agreed, this misread the language of
Article 2. Instead, Lord Peel interpreted Article 2 as imposing on Britain two equal obligations to
the Jews and Arabs: (i) securing the establishment of the Jewish national home in Palestine,
while simultaneously (ii) safeguarding the civil and religious rights of all the inhabitants of
Palestine (including Arabs), irrespective of race and religion.86

Regarding Article 6, Lord Peel said the word “position” troubled him, because any change in
the relative population of Jews and Arabs could disrupt or damage the economic and/or political
“position” of the Arabs in the country. The Commission discussed with Wauchope the impact of
Jewish immigration on the Arab “position.” Wauchope noted the Arab position had not seemed
to suffer regarding their own national aspirations. While Palestinian Jews typically displayed the
Zionist flag alongside the Union Jack at official functions and sang both God Save the Queen and
Hatikva, “the Arabs have neither a flag nor an anthem of their own.”87

This led to an interesting discussion between the Commissioners and Wauchope (which they
would pursue with other witnesses) regarding whether the mission of establishing the Jewish
national home had been completed. If so, then Britain could, at least in theory, declare it had
fulfilled its first obligation under Article 2 (its obligation to the Jewish people), and therefore it
was no longer bound under Article 6 to facilitate any additional Jewish immigration or land



acquisition/settlement.88 But this would not necessarily mean the mandate should come to an
end. As Wauchope noted at the end of his testimony:

Chairman: Just one final question, the answer to which I am afraid is only too plain – if the
Mandatory Power went away or suspended its operation, the state of chaos in this country
would be terrible, or worse?

A: Yes, there are Arabs who say, “Give us forty-eight hours.”89

Winston Churchill in camera testimony

Winston Churchill was one of the last witnesses to testify before the Peel Commission, doing so
on 12 March 1937. His testimony was strikingly candid and highly favorable to the Jewish side,
although carefully couched in terms of Britain’s national interest.



FIGURE  5.2  Sir Winston Churchill

(Library of Congress, Prints and Photographs Division).90

Churchill began by explaining the wartime strategic reasons for the British Government’s
issuance of the Balfour Declaration, and what that meant for Britain’s obligation to the Jewish
people:

I insist upon loyalty and upon the good faith of England to the Jews, to which I attach the most enormous importance,



because we gained great advantages in the War. We did not adopt Zionism certainly out of altruistic love of starting a
Zionist colony: it was a matter of great importance to this country. It was a potent factor on public opinion in America and
we are bound by honour, and I think upon the merits, to push this thing as far as we can …91

Churchill then questioned the Arab claim that they had risen up against the Turks in reliance on
McMahon’s pledge to Sherif Hussein. Churchill testified the Palestinian Arabs, unlike their
Hedjazi brethren, did not join the uprising, and he used very strong and negative language
against the Arabs in general:

Professor Coupland: … [S]urely the moral assumption was that … you should not go on
making it a creeping invasion and conquest of Palestine spread over half a century, which is
a thing unheard of in history?

A: It is not a creeping conquest.

Q: If you are always hitting them on the head?

A: These Arabs were a poor people, conquered, living under the Turks fairly well, but they
hated the Turks … and then when the war came they became our enemies and they filled
the armies against us and fired their rifles and shot our men.

Q: Certainly?

A: But our armies advanced and they were conquered. It is not a question of a slow creeping
conquest. They were beaten and at our disposition … They were beaten out of the place.
Not a dog could bark. And then we decided in the process of the conquest of these people to
make certain pledges to the Jews … 

Sir Harold Morris: But what makes you think we conquered the Arabs? I thought they were
our allies?

A: The actual inhabitants, the Palestinian Arabs, were making their quota to the Turkish
Army. The Arabs from the Hedjaz were our allies.

Q: That may be, because they were compelled to by the Turk; but they came in and fought
with us?

A: Not the Palestinian Arab.

 … 

Sir Horace Rumbold: It would logically follow that as we conquered Palestine we can
dispose of it as we like?

A: In accordance with the pledges we gave in the process of conquest.

Q: You conquer a nation: you have given certain pledges the result of which is that the
indigenous population is subject to the invasion of a foreign race?

A: A foreign race? Not at all. The people who had it before that indigenous population came
in and inhabited it … I have a great regard for the Arabs, but at the same time you find that



where the Arab goes it is often desert.

Q: They created a good deal of civilization in Spain?

A: I am glad they were thrown out.92

When the Commissioners asked Churchill about the “double duty” issue, he did not mince
words:

In my opinion, all questions of self-government in Palestine are subordinate to the discharge of the Balfour Declaration –
the idea of creating a National Home for the Jews and facing all the consequences which may ultimately in the slow
passage of time result from that. That is the prime and dominating pledge upon which Britain must act … in my opinion,
the self-governing aspect, although important, is not superior but inferior to the prime obligation in the [Balfour]
declaration …93

In some ways Churchill came across at least as bullish on Zionism as Weizmann, especially
regarding whether and when the Jewish national home in Palestine might someday mature into
full-blown statehood. The following in camera exchanges between Lord Peel and Churchill, and
between Lord Peel and Weizmann, are typical of Churchill’s direct approach and Weizmann’s
caution about the issue of statehood.

We begin with Churchill:

Chairman: Now we come to the meaning of the Jewish National Home … there are 400,000
Jews and a million Arabs and the fear is very intense on the part of the Arabs that the Jews
coming in, if they come in at the same rate – and 60,000 came in the year 1935 – will,
within a limited number of years, overtop the Arabs, and in that case, instead of being a
Jewish Home, in Palestine, become a Jewish State … The point I am putting to you is –
what is the conception you have formed yourself of the Jewish National Home?

Churchill: The conception undoubtedly was that, if the absorptive capacity over a number
of years and the breeding capacity over a number of years, all guided by the British
Government, gave an increasing Jewish population, that population should not in any way
be restricted from reaching a majority position. Certainly not. On the contrary, I think in the
main that would be the spirit of the Balfour Declaration … we certainly committed
ourselves to the idea that some day, somehow, far off in the future, subject to justice and
economic convenience, there might well be a great Jewish State there, numbered by
millions … We said there should be a Jewish Home in Palestine, but if more and more Jews
gather to that Home and all is worked from age to age, from generation to generation, with
justice and fair consideration to those displaced and so forth, certainly it was contemplated
and intended that they might in the course of time become an overwhelmingly Jewish State.

Chairman: Over the centuries?

Churchill: Over the generations or the centuries. No one has ever said what is to be the rate
at which it is to be done. The British Government is the judge and should keep the power to
be the judge.94

Weizmann, for his part, took a far more circumspect approach when Lord Peel asked him about
the prospect of Jewish statehood in Palestine:



Chairman: Could you try and assist me to make my mind quite clear on the subject? What
is the difference between a Jewish National Home and a Jewish State? … 

Weizmann:  … We want a Jewish National Home in Palestine independently of whether the
number of citizens in this National Home forms eventually a minority or a majority, and
even if they were a majority Palestine would not become a Jewish national state.

Q: Even if they were in the majority?

A: Even if they were in the majority Palestine should not become a Jewish National state.

 … 

Q: That is your conception?

A: It is not a Jewish State but it is the next best.

Q: You would rather have the Jewish State?

A: No, nor do I suggest you would like to trip me up with the question … If there is one day
going to be a Jewish State it will only be when we are worthy of it and it may take hundreds
of years. At present I should be satisfied with a National Home in Palestine and to prove
worthy of a Jewish State, if it has to come, in the fulness of time.95

Churchill was also asked whether, at the time he wrote the 1922 White Paper, when the Jewish
population of Palestine was 80,000, “anyone envisaged the idea of there being by 1936, 400,000
Jews there?” Churchill’s answer was characteristically candid: “Yes, certainly, I hoped for it.”96

At the same time, however, Churchill criticized the Jewish Agency’s requirement that Jewish
landowners hire only Jewish labor as “a mistake.”97

Churchill also rejected one of the key Arab legal arguments, that Jewish immigration harmed
the “position” of the Arabs, noting

[w]hy is there harsh injustice done if people come in and make a livelihood for more and make the desert into palm
groves and orange groves? Why is it injustice because there is more work and wealth for everybody? The injustice is
when those who live in the country leave it to be a desert for thousands of years.98

Churchill made other comments that would be deemed unacceptable in modern-day western
society, but reflected in many ways the still-prevailing colonial mentality of the mid-1930s. For
example, near the end of his in camera testimony, Churchill was asked about the moral dilemma
facing England in dealing with Arab violence in Palestine – whether to negotiate or use force.
Churchill had already chastised the Mandatory Government earlier in his testimony for
weakening the local gendarmerie, and then he added:

Chairman: Might I say there that it is not only a question of being strong enough, but she
might have some compunction if she felt she was downing the Arabs year after year when
they wanted to remain in their own country?

A: I do not admit that the dog in the manger has the final right to the manger, even though
he may have lain there for a very long time. I do not admit that right. I do not admit, for



instance, that a great wrong has been done to the Red Indians of America, or the black
people of Australia. I do not admit that a wrong has been done to those people by the fact
that a stronger race, a higher grade race, or at any rate, a more worldly-wise race, to put it
that way, has come in and taken their place. I do not admit it. I do not think the Red Indians
had any right to say, “The American Continent belongs to us and we are not going to have
any of these European settlers coming in here.” They had not the right, nor had they the
power.99

Herbert Samuel testimony

Samuel served as the first British High Commissioner to Palestine from 1920–25. As a Jew,
Samuel had always been regarded with suspicion by both sides. The Arabs viewed him as a
closet Zionist, while the Zionists believed he tried too hard to prove he was fair and even-
handed, often taking positions harmful to Zionist aims. A British General expressed sympathy
with Samuel’s plight in a June 1920 note to the Foreign Office, agreeing with those who
predicted “[f]or the first six months, he will require a British bodyguard to protect him from the
Moslem and Christian, after six months he will require a doubled British bodyguard to protect
him from the Zionists.”100

In public Samuel tried hard to steer a middle ground between the two sides. Behind the scenes,
however, Samuel often advocated for Zionist interests. For example, in 1919–20 he pushed
unsuccessfully to draw the boundaries of Palestine to encompass both sides of the Jordan River.
Samuel also advocated for Palestine to receive water rights to the Litani River in southern
Lebanon, to provide as much cultivable land and usable water as possible for the Jewish National
Home.101

Samuel also tried to influence the Peel Commission from behind the scenes. On 3 August
1936, less than one week after the members of the Peel Commission were identified, Samuel
wrote to Lord Peel regarding the McMahon-Hussein correspondence. Samuel said “it is of the
first importance that this issue should be finally cleared up.” Samuel enclosed a copy of a
memorandum Gilbert Clayton had written to Samuel on 12 April 1923, which Samuel had
requested after the former Foreign Secretary Lord Fallodon had made comments in the House of
Lords casting doubt on the Churchill White paper’s interpretation of the correspondence. Clayton
said in his memorandum he had drafted McMahon’s letters to Sherif Hussein, and therefore he
could say with confidence those letters were never intended to include Palestine in the areas
pledged for future Arab independence.102

Samuel also enclosed a copy of Feisal’s 10 December 1919 letter to Samuel, in which Feisal
had expressed sympathy for the Zionist cause.103 Samuel sent the originals of both documents to
the Peel Commission’s Secretary, John M. Martin, on 7 September 1936.104

Samuel eventually testified in camera before the Commission on 5 March 1937. Samuel made
the following comments in response to a question about the McMahon-Hussein correspondence:

The Arabs feel that they have a grievance because they took part in the War, not particularly the Palestinian Arabs, but the
Arab World generally, on the side of the Allies, and now they have been let down, because the Balfour Declaration cut
across the McMahon promise. Well, I do not think that is true and if the Commission did feel it right to clear up this
matter it would be, in my judgement, a useful service.105



Samuel then discussed his 3 August 1936 letter to Lord Peel, and read aloud the entire text of
Clayton’s 12 April 1923 memorandum. Samuel described Clayton’s memorandum as “a
document of importance.”106 Samuel said the reason for the “rather indirect terms” in
McMahon’s 24 October 1915 letter was “on account of the feelings of the French and the fact
that the situation was not cleared up vis a vis the French, that it was not desirable in so many
words to say ‘Palestine west of the Jordan’ and, therefore, they put it ‘Districts west of the
Damascus Jerusalem line.’”107

This explanation did not seem to satisfy the Commission. Samuel tried to convince them the
McMahon letter made sense in the context of how Palestine was eventually divided along the
Jordan River into two separate halves:

Now Palestine east of the Jordan was clearly within the McMahon pledge and when the Jews complain, as they do
complain, that I was a party to excluding Transjordan from the scope of the Balfour Declaration, my reason was solely
that there was a pledge and it seemed to me as definite a pledge on one side as the Balfour Declaration was on the other
side; and if the Jews claim that Britain is bound, as I think she is bound, to carry out the Balfour Declaration, they must
admit that she is equally bound to carry out the McMahon pledge which applies to Transjordan.108

But this still did not satisfy the Commission:

Sir Laurie Hammond: In your opinion, it was impossible for McMahon to have put it down
in black and white that Palestine was excluded? It strikes the average man as being
unfortunate?

A: I do not know whether it was impossible or not, but he did not put it and apparently for
those reasons, that the situation was so very delicate. It was previous to the Sykes-Picot
Agreement, which itself was afterwards disallowed and never ratified, and I imagine that
must have been the reason, but you see what Sir Gilbert Clayton says in his note.

Sir Harold Morris: From the lawyer’s point of view, it is not the intention of the writer; it is
what the words actually mean; and you have always to look at it from the point of view of
the recipient, and the recipients might well have been misled?

A: I do not think so, because I think King Hussein and his sons quite clearly understood the
position … 

Q: The difficulty in that is this. What was the position they understood? What did they think
was going to happen in Palestine?

A: They knew perfectly well that it was not to be included in the Arab domain.

 … 

Chairman: I can only say it is unfortunate, is it not, that in the McMahon statement [July
1922 letter to Shuckburgh] he says it was never the intention; he does not argue that the
words mean what he says; he merely argues the intention, and exactly the same thing is said
by Sir Gilbert Clayton … 

A: If I may say so, Sir Gilbert Clayton does not say that it was merely regarded, he says the
introductory words of Sir Henry’s letter “were thought at the time, perhaps erroneously,



clearly to cover that point.”

Q: If you read the statement itself, there is ambiguity. There is no doubt about that?

A: Not if you take map, a Turkish map, and look at the districts as they were then …109

Samuel seemed determined, from the moment the Royal Commission was formed, to advocate
against the Arab interpretation of the McMahon-Hussein correspondence. Whether he was
motivated as a member of the House of Lords by the desire to uphold British honor, or as a Jew
to help the Zionist cause is unclear. He remains something of an enigma.

David Lloyd George in camera testimony

Former Prime Minister David Lloyd George discussed the British Government’s wartime
motivation for issuing the Balfour Declaration. Lloyd George, testifying in camera, was also
quite candid with the Commission, noting the Balfour Declaration was issued

due to propagandist reasons … in 1917 the issue of the War was still very much in doubt … we had every reason at that
time to believe that in both countries [the United States and Russia] the friendliness or hostility of the Jewish race might
make a considerable difference.110

Lloyd George explained the Germans had been courting the Zionists, which made it more urgent
for the British to win over the Jews by issuing the Balfour Declaration. He described how the
British political parties largely supported the Balfour Declaration, even though at least one
prominent Jewish Cabinet Minister, Edwin Montagu, opposed it.111 Ultimately the Balfour
Declaration achieved the strategic objective of obtaining Jewish support for the allied war effort.
Britain, therefore, was honor-bound to fulfill its part of the bargain:

The Zionist leaders gave us a definite promise that, if the Allies committed themselves to giving facilities for the
establishment of a National Home for the Jews in Palestine, they would do their best to rally Jewish sentiment and support
throughout the world to the allied cause. They kept their word, and the only question now seems to me to be whether we
are going to honour ours.112

Lloyd George criticized the current British Government and the Mandatory Administration for
not upholding its promises under the Balfour Declaration, in two respects: first, by failing

to secure adequate protection for life and property to the Jews who, on the strength of our promise, have gone to Palestine
to establish a home. This fact is in itself a deterrent to immigration. Who will emigrate to meet a massacre? A large
number of the Zionist settlers and their women and children have been butchered.113

Second, argued Lloyd George, Britain had failed to keep its Balfour promise because it had
“hesitated and vacillated” regarding Jewish immigration.114

Lord Peel asked Lloyd George about the possibility of the Jewish National Home someday
evolving into a Jewish State. Lloyd George’s answer was similar to Churchill’s position, and like
Churchill’s position more definitive than Weizmann’s:

Chairman: Then you are quite clear and definite really that the promises made to the Jews,
which you think this country ought to stand by, did cover certainly the possibility in a
certain time of Palestine having a Jewish majority and becoming in a sense a Jewish state?



A: Yes.115

John Chancellor in camera testimony

Former High Commissioner for Palestine Sir John Chancellor also testified in secret. At one
point during his testimony Chancellor expressed dismay at the Mufti’s iron-clad grip on the
Presidency of the Supreme Moslem Council, and then engaged in almost joking banter with the
Commission about sending the Mufti into exile:

Sir Laurie Hammond: What about the Mufti?

A: The Mufti is quite untrustworthy. I once threatened him with a visit to the Seychelles.

Q: Did he respond?

A: He understood. He behaved fairly well while I was there. At any rate, I was not able to
catch him out in making disloyal speech or hostile acts.

 … 

Q: Do you see much prospect of peace as long as he is in that position [as Head of the
Supreme Moslem Council]?

A: No, I think a change of air to the Seychelles would not be a bad thing.

Q: Dr. Weizmann suggested a holiday in Cyprus.

Sir Horace Rumbold: That is much too close?

A: Yes. Seychelles is the place.116

Arab testimony and written submissions

Boustany monograph

In July 1936 W.F. Boustany, a Haifa-based writer, submitted a monograph to the Colonial Office
containing a variety of arguments against the validity of the Balfour Declaration and the
Mandate.117 Boustany was not a lawyer, but he wrote the monograph in the form of a legal brief,
reflecting and refining many of the concepts Auni Bey and others had been advancing since the
mid-1920s. Boustany argued the Mandate was a “contrivance for [the] gradual creation of a
Jewish State” in conflict with Article 22, and therefore Britain’s recession from the Mandate
would be “entirely justifiable, if not imperative.”118

Foreshadowing the Mufti’s and Auni Bey’s testimony, Boustany further argued the Balfour
Declaration and the Mandate, which were intended to benefit the “Jewish People,” conflicted
with the language of Article 22 of the Covenant of the League of Nations, which was intended
solely for the benefit of the “communities formerly belonging to the Turkish Empire,” which
clearly did not apply to the global “Jewish People.”119 Moreover, by incorporating the Balfour



Declaration, the Mandate constituted a “prior obligation or understanding” inconsistent with
Article 22 of the Covenant, and therefore was rendered null and void by Article 20’s abrogation
of all such prior inconsistent obligations.120

Boustany also argued the Balfour Declaration and the Mandate were invalid because they
conflicted with the McMahon pledge to Sherif Hussein. Boustany first argued McMahon’s 24
October 1915 letter to the Sherif included Palestine, inviting his readers to consult an Atlas:

Get an atlas of your own out, if you like, to find out what are these portions of Syria. It is as easy as possible. Find
Damascus first: it is the key place. There it is in the centre of Syria; roughly speaking, the French mandatory area is north,
the British south. The French overlaps a little. Where is the next place, now Homs? North. Where is Hama? North again.
Where is Aleppo? Northernmost of all. The four towns form a line, as it were, on the desert’s edge. What are the excluded
portions lying west of them? Approximately it is the country facing Cyprus, comprising the towns of Sidon, Beyrout,
Tripoli, Latakia, Antioch as we go up towards Alexandretta, Mersina, and the rest of the excluded land. Where does
Palestine lie? Where are Haifa, Nablus, Jaffa, Jerusalem, the cities and town of Palestine? South, south, far to the
south.121

Boustany also criticized the Churchill White Paper’s attempt to gloss over the geographic reality
as having been “produced as from a conjurer’s tall hat.”122

Therefore, Boustany argued, Britain’s subsequent pledge of Palestine (or even portions of it)
to the Jews could not be legally valid:

They [Arabs] claim that it [the Balfour Declaration] was a breach of faith for the British Government, having guaranteed
Palestine as an independent State, subsequently to guarantee within it a “Jewish National Home,” and they maintain with
an exactness which cannot be questioned that such subsequent guarantee is null and void and that the Balfour Declaration
has and has had absolutely no value nor binding force whatsoever, formerly, now, or hereafter.123

Arab Higher Committee Memorandum

On 11 January 1937 the Arab Higher Committee submitted a Memorandum to the Royal
Commission focusing on the McMahon-Hussein correspondence and the British breach of
McMahon’s pledge of Palestine to the Arabs.124 The Memorandum recapitulated the Arab
arguments since the 1920s that McMahon’s 24 October 1915 letter did not exclude Palestine
from the areas promised to the Arabs. Instead, the Memorandum argued:

These exclusions were only made to avoid a collision with the French interests in the western parts of Syria. France had
no interests at that time save in the Lebanon … The excluded area comprised only those parts falling to the west of the
Districts of Damascus, Hamah, Homs and Aleppo. Palestine, it is clear, does not fall to the west of any of those
Districts.125

The following day the Mufti testified, and picked up where the Memorandum had concluded,
listing his demands on behalf of all the Arabs of Palestine.

Haj Amin Al-Husseini public testimony

As earlier noted, the Arabs initially boycotted the Peel Commission and refused to produce any
witnesses or evidence. Ultimately King Ibn Saud of Saudi Arabia prevailed upon the Mufti and
other leading Palestinian Arabs to cooperate with the Royal Commission. Wauchope wrote a
candid letter to Ormsby-Gore regarding the situation:

You will have been glad to hear that the Arab leaders have, after many hesitations, decided to give evidence before the



Royal Commission. As you know I urged this course at the start but it needed the influence of the Arab Kings to cause
them to change their earlier and hasty decision. Their action offers one more example were any needed to show what
difficult people they are to deal with …126

The Mufti appeared before the Commission at a public session on 12 January 1937.127 Prior to
his appearance, the Colonial Office debated whether the Royal Commission should provide the
same courtesy to the Mufti as had the Shaw Commission, taking the Mufti’s testimony at his
residence. The Colonial Office rejected the idea, noting the greater importance and prestige of
the Royal Commission outweighed any need to show deference to the Mufti.128

The Mufti spent a large portion of his public testimony before the Peel Commission, just as he
had before the Shaw Commission, arguing Britain had promised Palestine to the Arabs in the
McMahon-Hussein correspondence, and that both the Balfour Declaration and the Mandate were
legally invalid.

The Mufti began by characterizing McMahon’s 24 October 1915 letter to the Sherif Hussein
as “the Treaty of 1915,” under which Britain induced the Arabs to rebel against the Turks in
exchange for independence. “[T]here is not the least doubt that Palestine was included in the
pledges contained in that Treaty,” the Mufti argued.129 The Arabs joined the War pursuant to that
“Treaty, which was acknowledged by British leading statesmen.”130 The Mufti noted General
Allenby’s proclamation of 7 November 1918 had made clear the British entered the war to
liberate the Arabs from Turkish rule. The Mufti claimed Allenby had acknowledged in 1922 that
his 1918 Proclamation included Palestine, prompting Lord Peel to interject “there is no record of
it, is there?”131

The Mufti then argued, as he had before the Shaw Commission, that the Balfour Declaration
was inconsistent with Articles 20 and 22 of the Covenant of the League of Nations and therefore
was legally null and void. The Mufti argued Article 22 of the Covenant had recognized the
principle of self-determination and independence for the Arab peoples liberated from the
Ottoman Empire. Article 20 of the Covenant abrogated any and all prior inconsistent conventions
or obligations. Because the Balfour Declaration was a prior obligation and was inconsistent with
the Article 22 pledge of Arab independence throughout the former Ottoman lands (including
Palestine), Article 20 rendered the Balfour Declaration null and void.132

The Mufti returned to this line of attack later in his testimony:

It is a matter of surprise and grief to the Arabs to see Great Britain, which has extensive relations in the Moslem and Arab
worlds, adhere to the Balfour Declaration which is null and void and utterly inequitable and illogical and fails to adhere to
the repeated pledges which were given to the Arabs before and after the Balfour Declaration …133

Lord Peel noted, however, the express language of Article 20 abrogated only prior inconsistent
obligations inter se, meaning among Members of the League of Nations. Thus, it could not have
applied to the Balfour Declaration, which was a letter from the British Foreign Secretary to a
private citizen, Lord Rothschild.134 But the Mufti, who had studied law in Cairo, refused to
budge from his legal position:

In spirit, and as a matter of principle, the Covenant of the League of Nations aimed at or provided for self-determination
and that every other principle which is inconsistent with such a principle of self-determination is to be considered as
inconsistent with its terms … I wish to say that England and France agreed on the Balfour Declaration after [sic] this
Covenant [of the League of Nations] in 1917, and, therefore, the second part of this Article [20] applies to that
Declaration.135



This statement prompted Lord Peel to interject, “I do not know whether anything turns on this,
but I think his Eminence’s dates are not quite right.”136

FIGURE  5.3  Haj Amin al-Husseini, Grand Mufti of Jerusalem, departing after his testimony

(Matson Photograph Collection, Library of Congress).139

The Mufti alleged “Jewish pressure” on the British Government had caused Britain to make
decisions regarding Palestine detrimental to the Arab population, prompting another interruption



from Lord Peel, who asked with more than a hint of sarcasm, “You do not credit the British
Government with having a mind of its own then?”137 Undeterred, the Mufti insisted “[w]hat I
can see and my experience up till now shows that the Jews can do anything as far as Palestine is
concerned … The Jews have great influence in England.”138

The Mufti also reprised other Arab arguments to the Lofgren and Shaw Commissions,
claiming “without the least doubt, the Jews’ ultimate aim is the reconstruction of the Temple of
King Solomon on the ruins of the Haram esh Sharif, the El Aqsa Mosque, and the Holy Dome of
the Rock … ”140 The Mufti continued in the same vein:

We are not saying that the Mandatory Power itself will ever interfere with the fabric or management of the Moslem
shrines, but simply for the sake of argument, if the Jews were at one time to become a majority in this country, what
would be the position of the Arabs when they know that the Jews have such intentions and desires? What can the Arabs
do? Who could prevent the Jews from making such claims to Moslem shrines?141

The Mufti pressed the argument even further, arguing that even if Britain were still the
Mandatory Power, once the Jews overtook the Arabs and became the majority population in
Palestine, they would destroy the Muslim Holy sites and rebuild the Temple:

Chairman: Do you think they [the Jews] would be able to persuade the Mandatory Power to
destroy those Mosques and put up there a Jewish Temple?

A: I know that they have already demolished Mosques in villages which were acquired by
them.

Q: Who have demolished them?

A: The Jews have demolished Mosques in villages which were acquired by them, and I am
prepared to give the names of the villages which were affected, and the Jews are still a
minority in the country.

Q: Might I repeat my question? It was whether his Eminence thinks that the Jews have such
influence with the Mandatory Power that they would be able to persuade them to allow
them to destroy the Mosque of Al Aqsa, I suppose, and have a Temple set up in its place?

A: I do not imagine that the British Government will do that itself, but the people who have
persuaded a great government like Great Britain to destroy the integrity of the Arab people
in order to replace it by their own can easily do that.

 … 

Q: I only want to be quite clear. You think it could be done or would be done by the Jews
even though Great Britain was still the Mandatory Power?

A: When they become the majority in the country they can have many such influences.

Professor Coupland: The suggestion is that, although the British Government would still be
the Mandatory and still, therefore, in control and still be bound by those articles of the
Mandate, the power of the Jews would somehow impel the British Government to allow the
desecration or removal of the Moslem sacred shrines? Is that the suggestion?



A: I would like to answer you quite frankly. If this question had been put to me a few years
ago I would have said definitely “No,” but if I were to say “No” now I would not be true to
myself, because according to my information and experience I know that the Jews have
great influence in England.

Q: So the answer is “Yes”?

A: As far as the consequences are concerned, the answer is “Yes,” the ultimate answer is
“Yes.”142

Near the end of his public testimony the Mufti made four demands: first, Britain must abandon
“the experiment” of the Jewish National Home; second, Jewish immigration to Palestine must be
halted immediately and completely; third, land sales to Jews must cease immediately and be
completely prohibited; and fourth, the Mandate must be terminated and independence granted to
the Arabs of Palestine.143 The Mufti added:

The policy of establishing a National Home for the Jews in this country must inevitably lead to continued anxiety and
disturbances and will make of the Holy Land which of all countries in the world should enjoy peace and tranquility the
permanent scene of disorders.144

The Mufti concluded with several observations, one of which evidently helped persuade the
Commission to recommend partition, even though that was not what the Mufti seemed to have
mind. The Mufti said, “[i]t is impossible to place two distinct peoples, who differ from each
other in every sphere of life, in one and the same country.”145 For his final comment to the Royal
Commission, the Mufti argued the Arabs of Palestine had been better off under Turkish rule, and
that Britain should consider reverting Palestine to the Turks.146



Auni Bey Abdul Hadi public testimony

Auni Bey, by now out of detention, testified twice in public before the Peel Commission. Prior to
testifying, Auni Bey sent a letter to the Commission laying out his argument for an immediate
halt to Jewish immigration, as “[t]he cup has overflown and the country, in its present condition,
cannot absorb one additional Jewish immigrant.”147

Auni Bey’s first appearance before the Commission came the day after the Mufti had testified.
He began by noting the ambiguous nature of the concept of a “National Home for the Jewish
People” as used in the Balfour Declaration. He criticized the various official British Government
explanations of the concept as providing little or no meaningful clarity. For example, Auni Bey
criticized the Churchill White Paper for its circular reasoning:

All that we understand from that interpretation is that it defines the National Home and it defines it as a home, in the same
way as if we want to describe water and we say it is water. When the National Home is defined, it is defined as meaning
that the Jews should be enabled to found here their home. It is no more than describing water that it is water.148

Auni Bey then argued the Balfour Declaration was illegal, and therefore the Mandate should be
rendered null and void, for two reasons. First, the Balfour Declaration should not be viewed as
lawful, because “no nation in the world can be allowed to dispose of another nation’s
property.”149 The British Government had no right, “legally or morally, in assigning a property
or possession which is not its own.”150 The Balfour Declaration was “not based on any right,”
but instead was “based on force and the power of the sword.”151

Second, Auni Bey continued the same line of argument as the Mufti, claiming the Mandate
should also be nullified as a matter of law because it conflicted with Article 22 of the Covenant
of the League of Nations. Auni Bey argued the Mandate constituted an “agreement” between
Britain and the Principal Allied Powers. Because the Mandate was an “agreement,” it was
voidable if it conflicted with the second clause of the first paragraph of Article 20 of the
Covenant:

The Members of the League severally agree that this Covenant is accepted as abrogating all obligations or understandings
inter se which are inconsistent with the terms thereof, and solemnly undertake that they will not hereafter enter into any
engagements inconsistent with the terms thereof.152

Auni Bey argued the italicized language in Article 20 rendered the Mandate null and void,
because the Mandate was an “agreement” (i.e. an “engagement”), and that agreement or
engagement was inconsistent with the following language of Article 22 of the Covenant:

Certain communities formerly belonging to the Turkish Empire have reached a stage of development where their
existence as independent nations can be provisionally recognized subject to the rendering of administrative advice and
assistance by a Mandatory until such time as they are able to stand alone.153

According to Auni Bey, the reference to “certain communities” could only have meant the
indigenous Palestinian Arabs, not the global “Jewish people” referred to in the Balfour
Declaration and the Mandate.154

Therefore, the Balfour Declaration, which promised a National Home for the “Jewish People,”
no matter where in the world they had resided during the Ottoman era, was rendered void by
virtue of the contradictory language in the Covenant, which limited the Article 22 beneficiaries



solely to those communities formerly belonging to the Turkish Empire, and thus did not apply to
European, American, and other foreign Jews.155 Auni Bey therefore urged the Mandate should
be “abolished altogether … and replaced with a treaty” between Britain and the Palestinian
Arabs.156

In his final appearance before the Commission, Auni Bey reiterated the Arab attack on the
legality of the Balfour Declaration, based on the conflict between the Balfour Declaration and the
McMahon-Hussein correspondence. Auni Bey argued the reference in McMahon’s 24 October
1915 letter to areas west of Damascus, Homs, Hama, and Aleppo meant “Lebanon and not
Palestine at all.” Auni Bey further noted:

The boundaries were the Red Sea and the Mediterranean Sea, and those boundaries were never changed. The only
boundaries which were changed were those affecting Homs and Hama. If Palestine had been included [sic, should be “not
been included”] within those boundaries, naturally the boundary would have been the Jordan and not the Red Sea and the
Mediterranean.157

Auni Bey then addressed the British argument that McMahon’s reference to the non-existent
“District of Damascus” in his 24 October 1915 letter should be interpreted to mean the actual
Vilayet of Syria:

It has been stated by some British statesmen that Damascus meant or was taken to mean the district of Damascus, the
vilayet of Damascus. There was no such thing as the vilayet of Damascus under the Ottoman regime. There was the
vilayet of Syria, and now it is contended that the word Damascus or the vilayet of Damascus included all of Syria. That
could not be the case, because, in fact, Homs and Hama at that time formed part of the vilayet of Syria. If the intention
was that Damascus should be meant, and the vilayet of Syria, which existed at that time in the Ottoman regime, then no
special reference would have been made to Homs and Hama.158

Finally, regarding the general reservation in favor of French interests in McMahon’s 24 October
1915 letter, Auni Bey simply asserted “France never put in any claim to Palestine.”159

Later that day Auni Bey made the argument, for the first time in public by any Palestinian –
and an argument some Muslim lawyers and politicians have sometimes repeated to this day,160

even after the Holocaust – equating the plight of the German Jews as of early 1937 with the
Palestinian Arabs. Commissioner Rumbold seemed taken aback by the claim:

Sir Horace Rumbold: Are you taking a leaf out of Germany’s book?

A: It is different here. The case here is the contrary. Here we are in the same position as the
Jews in Germany.

Q: How do you make that out?

A: The Jews are being driven out of the land upon which they lived for centuries and they
are losing their existence, but the policy which is being adopted here will culminate in
destroying our national existence here.

Q: You compare yourselves, in fact, to the Jews in Germany?

A: We are in an even worse position. There their personal rights are affected, but here the
national rights of a people are affected.161

Near the end of his testimony the Commission asked Auni Bey if he would be willing, for the



sake of peace, to sit down at a British Government-organized roundtable conference with the
British and Jewish sides. Auni Bey’s answer left no room for doubt: “The Arabs do not admit the
existence of the Jews as Zionists at all … we utterly refuse to meet at the same table with any
persons who call themselves Zionist Jews.”162

Auni Bey concluded his testimony on a blunt, ominous note:

No friendship can ever be maintained between the Arabs and the Jews so long as the Zionist policy exists … Every Arab
in Palestine will do everything possible in his power to crush down that Zionism, because Zionism and Arabism can never
be united together … the Arabs of Palestine consider this country as their own land and, as such, they cannot give up even
one metre of it.163

Auni Bey followed up his testimony with a letter to the Royal Commission, dated 20 January
1937. The letter focused on the McMahon-Hussein correspondence, attaching a lengthy
memorandum Auni Bey had prepared, along with accompanying exhibits. “[A] thorough study
of these documents,” Auni Bey wrote, “supports the claim of the Arabs that Palestine was never
intended to be excluded from the frontiers of the Arab countries as set out in the letters of Sir
Henry McMahon.”164

George Antonius public testimony

Antonius spent a considerable portion of his testimony arguing Palestine had always been part of
Syria, and detaching Palestine (or a portion of it) for a Jewish National Home ignored the reality
that “Palestine has always been an integral part of Syria and that what was common to Syria was
common to Palestine.”165 It seems highly doubtful any Palestinian leader would make such an
argument today.

Jamal Husseini public testimony

Husseini, the plaintiff in the 1925 postage stamp case166 and the leader of the Arab delegation
who attended the 22 August 1929 meeting at Luke’s house to try to reach a compromise over the
Wailing Wall, and who subsequently testified before the Lofgren Commission, added his own
gloss to Auni Bey’s legal arguments against the validity of the Balfour Declaration and the
Mandate:

[T]he two basic principles of Article 22 of the Covenant have not been carried out, namely, the granting to the Arab
nation released from Turkish rule of provisional independence, and the principle that the well-being and development of
the people of the land should be the basis upon which the Mandate of Palestine is to be founded. I say that the Mandate is
really a flagrant violation of the provisions of the Covenant and it should be abolished and the Balfour Declaration
revoked …167

Abdul Latif Bey Salah written submission

Following the completion of the hearings in Jerusalem, an Arab lawyer named Abdul Latif Bey
Salah, President of the National Block, sent his own memorandum to the Royal Commission,
reiterating Auni Bey’s argument that the Mandate was legally invalid because it conflicted with
Articles 20 and 22 of the Covenant of the League of Nations.168 Latif Bey further argued the
guarantee of “civil” rights under Articles 2 and 6 of the Mandate also covered Arabs’ political



rights. He argued the word “position” in Article 6 required the Mandatory to place the
Palestinian Arabs in a better position than they occupied under Turkish rule. Finally, he argued
the purpose behind the Jewish National Home simply

refers to the rights of the Jews to consider Palestine as a centre for them … a community of Jews whose presence would
not prejudice the Arab interests, so that when this community settles in this centre the establishment of a national home
would be completed. This indeed was done long before the disturbances of 1929.169

Emir Abdullah written submission

In early March 1937 the Emir Abdullah of Transjordan hand-delivered to Lord Peel in Amman a
memorandum arguing the Balfour Declaration was unlawful because it conflicted both with
McMahon’s prior pledges to his father, the Sherif, and with subsequent Anglo-French pledges to
the Arabs.170

Abdullah submitted another memorandum to the Commission in July 1937, reiterating his
position that McMahon had promised Palestine to his father, the Sherif of Mecca.172

Jewish testimony and written submission

Jewish Agency Memorandum173

As noted, the Jewish Agency submitted Leonard Stein’s nearly 300-page, highly legalistic “pre-
trial” Memorandum to the Royal Commission on 22 November 1936. The Memorandum
addressed, among other things, the legal issues involving the validity of the Balfour Declaration
and the Mandate, as well as Arab fears regarding alleged Jewish designs on the Haram al-Sharif.

Regarding the McMahon-Hussein correspondence and the legality of the Balfour Declaration
and the Mandate, the Memorandum quoted the many prior official British Government
statements denying McMahon had intended to include Palestine within the pledged areas for
Arab independence. Stein noted how “improbable” it would have been for Britain to have “by a
stroke of the pen, have put Palestine at the disposal of the Sherif …”174 Stein also noted the
correspondence took place between McMahon and the Sherif of Mecca, not the Palestinians,
who had no basis to claim they were the intended third party beneficiaries of the pledges made to
the Sherif, especially given both the Sherif’s and Feisal’s early positive comments about Jewish
settlement in Palestine.175



FIGURE  5.4  Lord Peel, Sir Horace Rumbold, and Prof. Reginald Coupland with the Emir Abdullah, January 1937

(Matson Photograph Collection, Library of Congress).171

The Memorandum also addressed Auni Bey’s anticipated argument regarding the alleged
conflict between the Balfour Declaration and the Mandate with Articles 20 and 22 of the
Covenant of the League of Nations. The Memorandum first addressed the language in Article 22



that “the wishes of those communities [formerly under Turkish rule] must be a principal
consideration in the selection of the Mandatory,” and the Arab claim that because the Palestinian
Arabs had not been consulted regarding the selection of Britain as the Mandatory Power, the
Mandate was invalid. The Memorandum noted the Jews had sought legal advice in 1921 from Sir
William Finlay, who opined the language was not applicable to Palestine, and even if it did, the
wishes of the local community were merely a and not the principal consideration.176

Regarding the conflict between the “certain communities formerly belonging to the Turkish
Empire” language of Article 22 and the Mandate’s requirement to establish a homeland for the
Jewish people, the Memorandum argued:

If, however, the strict construction of the Article … is to be pressed, it may be observed that the “certain communities”
mentioned in paragraph 4 are not specified, and are not necessarily to be taken, as a matter of course, to include Palestine;
indeed, it is well arguable, if the Article is to be read literally, that the use of the words “certain communities” indicates
that not all communities formerly belonging to the Turkish Empire, and detached from it as a result of the War, were
intended to be included, and that had this been meant, it would have been easy to say “the communities formerly
belonging to the Turkish Empire …” 177

Stein also argued Article 22 was not drafted as a legal document, but instead as a political
statement, meaning “it is not a code couched in the language of legal precision, and is not to be
taken as dealing exhaustively with every possible application of the mandatory system.”178



FIGURE  5.5  Chaim Weizmann arriving for his testimony

(Matson Photograph Collection, Library of Congress).179

Chaim Weizmann public testimony

Notwithstanding the Jewish Agency’s comprehensive memorandum, the bulk of the Jewish case
was presented through Chaim Weizmann, who testified once in public and four times in camera,
making him by far the most prolific witness the Commission heard.



Weizmann’s testimony showcased his considerable skills as an advocate for the Zionist cause
and more importantly as a diplomat who ingeniously positioned the Jews as the far more
reasonable party in the conflict over Palestine. For all his mistakes in micro-managing the Shaw
Commission and selecting the wrong legal team to represent the Jewish side in that trial,
Weizmann’s brilliant and eloquent performance before the Peel Commission in many ways
saved Zionism.

During his public testimony, Weizmann made a passionate appeal to the Commission on
behalf of Zionism:

[There has not been] a single century in the nineteen centuries which has passed since the destruction of Palestine as a
Jewish political entity, not one single century in which the Jews did not attempt to come back … when the material props
of the Jewish Commonwealth were destroyed, the Jews carried Palestine in their hearts and in their heads wherever they
went.180

Weizmann then made a prescient comment about the danger facing European Jewry:

[I]t is no exaggeration on my part to say that to-day almost six million Jews … there are in this part of the world six
million people doomed to be pent up in places where they are not wanted, and for whom the world is divided into places
where they cannot live, and places into which they cannot enter.181

Weizmann denied the Balfour Declaration, which he called the “Magna Carta of the Jewish
people,” had been a cynical wartime British ploy to win over wealthy Jewish support for the
British side during the War. The “rich Jews, or what are called the rich Jews, at that time in an
overwhelming majority, were definitely opposed to the Balfour Declaration.”182 Weizmann
explained the Balfour Declaration’s Promise of a “National Home” meant “‘national,’ meaning
that we should be able to live like a nation in Palestine; ‘home’ in contradistinction to living in
sufferance everywhere else.”183

Weizmann then described his 1919 meeting with Feisal, characterizing his written agreement
with Feisal in language mirroring the Mufti’s characterization of the McMahon-Hussein
correspondence:

[W]e found ourselves in complete agreement, and this was the beginning of a lifelong friendship and our relationship was
expressed in a treaty – perhaps treaty is too ambitious a word, I was not a contracting party; but in a document whose
moral value cannot be contested.184

Moments later, however, Weizmann insisted Feisal’s letter was a “treaty … I actually signed a
treaty.”185

Weizmann in camera testimony

Weizmann testified in secret four times before the Commission. During Weizmann’s first in
camera appearance the Commissioners tried to extract an admission that the project of creating a
National Home in Palestine for the Jewish People had been completed as of November 1936:

Chairman: You mean there is now a Jewish Home in Palestine; is that what you mean?

A: There is certainly the beginnings and the foundations of the Jewish Home … If we are
kept in a state of permanent minority then it is not a National Home, it may become a death
trap.



 … 

Sir Horace Rumbold: Perhaps it is a speculative question, but could you give us any
indication as to what in your mind constitutes the completion of the development of a
National Home?

A: Sir Horace, never.

Q: You never could do it?

A: It is never finished. England has never been built up finally …186

Interestingly, this line of questioning (and Weizmann’s answers) closely mirrored the cat-and-
mouse game during the cross-examination of Harry Sacher conducted by the Arab Executive’s
counsel, William Stoker, during the Shaw Commission hearings:

Stoker: Your view is that the Jewish National Home has not yet been established; it is in
process of establishment?

Sacher: It is in process of being established.

Q: When in your opinion will it be finally established? What is your opinion as regards
that?

A: I regard the connection, the historic connection between the Jews and Palestine as a
continuing process. It is something which never ends … 

 … 

Q: And the Jewish home would never be completely established, but would always be in
process of being established; is that your view?

A: That is my view.

 … 

Q: That this establishment of the Jewish National Home should continue on for ever with
the British Government carrying on the Mandate?

A: I have never discussed the particular point with my colleagues as to whether the Mandate
is to be permanent, but that is my view.

Q: Supposing that the Jewish population, in the course of the establishment of this home,
exceeded the Arab population by being double or treble their number, would you think the
time was ripe for establishing a Jewish State?

A: Really you are asking me what I should think at some remote speculative time at which I
shall not be living.

 … 



Q: Your view is that, whatever development this Jewish National Home may attain and
whatever may be its numbers in comparison with the numbers of other people in this
country, the Mandate should go on indefinitely?

A: I think this is in the best interests of everybody.

Q: And no Jewish State ever be established?

A: That is my view, yes.187

Weizmann had several interesting exchanges with the Commission regarding the role of the
law in addressing the problems the Commission was investigating. During his first in camera
appearance before the Commission, Weizmann repeated the 1922 Churchill White Paper’s
statement that the Jews are in Palestine “as of right and not on sufferance,” prompting Lord Peel
to reply “the difficulty in all these things is I do not feel all these legal arguments lead us very
far.”188

During his fourth and final in camera appearance before the Commission on 8 January 1937,
Weizmann and the Commission had an exchange about the potential role of the Permanent
International Court of Justice. Weizmann started the discussion when, in answer to a different
question, he noted:

The final authoritative interpreter of the Mandate is really the Court at the Hague. It is woven into the fabric of
international law. Not that I am anxious that anybody should be dragged to the Hague, but some day an authoritative
interpretation which is accepted for the time being, for a period or some years, ought to be given.189

Finally and most importantly, the Commission asked Weizmann during his final appearance for
his reaction to the potential recommendation the Commission was contemplating; namely,
partitioning Palestine into separate Jewish and Arab states. The following exchange represented
the first-ever airing, albeit in a secret, in camera session, of the possibility of what today has
come to be known as the two-state solution for Palestine:

Chairman: Do you think there would be much chance of any response from the Arabs if we
put it [the partition proposal] before them?

A: I would never cease to try. After all, the Arab world does not begin and does not end
with the Mufti, and I venture to say that if the Mufti had been sent on a holiday to Cyprus
things might have gone quite differently; not that I am anxious that it should be done, but I
think things might have gone quite differently. To revert for a moment to this proposal of
Professor Coupland’s, let me think on it. I would not like to close the door on any proposal
which is brought forward with the authority of the Commission.

Professor Coupland: It is only one of several proposals we thought we ought to examine. I
am not quite sure that you have the proposal quite clearly in your mind … but the idea that,
if there were no other way out to peace, might it not be a final and peaceful settlement – to
terminate the Mandate by agreement and split Palestine into two halves, the plain being an
independent Jewish State, as independent as Belgium with treaty relations with Great
Britain – whatever arrangements you like with us – and the rest of Palestine, plus
Transjordania, being an independent Arab State, as independent as Arabia. That is the



ultimate idea.

 … 

A: Permit me not to give a definite answer now. Let me think on it.190

Eleven days after his last appearance before the Royal Commission, Weizmann sent a long
letter to Lord Peel supplementing his in camera testimony.191 Weizmann by now had reflected
on the partition proposal, and offered his first official reaction:

All I can say on this subject … is that any scheme of dividing Palestine into predominantly Jewish and predominantly
Arab territorial units, and of closing the latter to Jewish immigration and settlement, could not but be regarded by the
Jewish Agency as an infringement of the Mandate. So far as the Jewish national home is concerned the Mandated territory
of Palestine has already been largely reduced by the exclusion of Transjordan … The Jewish people cannot regard the
cantonisation proposal as other than a design for the gradual and continuous liquidation of the Jewish national home.192

As we will see, Weizmann privately viewed the partition proposal far more favorably.

David Ben-Gurion public testimony

David Ben-Gurion, the future first Prime Minister of Israel, testified both publicly and in camera
before the Commission on 7 January 1937. During his public testimony Ben-Gurion first noted
the Jewish claim to Palestine derived from the Bible, not the Balfour Declaration:

[T]he Bible is our Mandate, the Bible which was written by us, in our own language, in Hebrew, in this very country. That
is our Mandate. Our right is as old as the Jewish people. It was only the recognition of this right that was expressed in the
Balfour Declaration and the Mandate.193

When asked about Jewish statehood in Palestine, Ben-Gurion, like Weizmann, also exercised
caution. Ben-Gurion, who twelve years later would become Israel’s first Prime Minister,
explained statehood was not the goal of Zionism, and that he would prefer the Jewish National
Home in Palestine become part of the British Commonwealth rather than a separate state. Ben-
Gurion explained, “there are other inhabitants in Palestine who are here and, as we do not want
to be at the mercy of others, they have a right not to be at the mercy of the Jews.”194

Finally, Ben-Gurion denied any Jewish designs on the Muslim Holy Places. In fact, and
perhaps in light of the outcome of both the Shaw and Lofgren proceedings, he called for the
international community to take charge of all the Holy Places in Palestine (including presumably
the Wailing Wall), as

it is not in our interest that we should be made responsible for them. We recognize that they should be placed under a
higher supervision, under some international control or a mandatory or some other international body, as is laid down in
the Mandate.195

Ben-Gurion in camera testimony

At the conclusion of his public testimony Ben-Gurion asked to continue testifying in secret.
During the in camera session he informed the Commission of ongoing, secret Jewish–Arab
contacts and negotiations. Ben-Gurion disclosed he and Moshe Shertok had met with Auni Bey
to try to convince him to accept the inevitability of Jewish settlement in Palestine, and to realize



the Arabs could benefit from Jewish know-how in agriculture, irrigation, and other fields. Ben-
Gurion told Auni Bey the Jews desired to maintain close ties with Great Britain and to bring
European culture to Palestine, but Auni Bey saw “no basis” for further negotiations.196

Testimony of Jewish lawyers

Several Jewish lawyers testified before the Commission on a wide variety of legal issues. Dr.
Mordechai Eliash, the lead counsel for the Jewish side in the Lofgren hearings, testified
regarding the jurisdiction and functioning of the Rabbinical Courts.197 Most of the Jewish legal
testimony, however, came from two other lawyers: Leonard Stein, who had taken the lead in
drafting the Jewish Agency Memorandum submitted to the Commission prior to the start of the
hearings, and Solomon Horowitz, a British-born lawyer who had been practicing law in Palestine
since 1922, and who had also testified before the Shaw Commission.

Stein and Horowitz testified separately and on one occasion jointly before the Commission.
During their joint appearance Stein argued the “double duty” in the Balfour Declaration and the
Mandate involved obligations “of equal weight, but they are different in character.” Stein argued
the obligation to establish a Jewish National Home in Palestine was a positive, active obligation,
whereas the obligation not to prejudice the rights of the existing non-Jewish communities was a
negative, passive obligation.198 Stein noted that although the Balfour Declaration had not been
drafted as a legal document, it later became vested with legal force once it was incorporated into
the Mandate.199

Stein then focused on the clause in the Balfour Declaration referring to the “civil and religious
rights of existing non-Jewish communities,” arguing “communities” meant religious
communities (Christian and Muslim), and “existing” meant as of 2 November 1917, the date the
Balfour Declaration was issued.200

Stein then began discussing his legal interpretation of the Mandate, and almost immediately
became embroiled in a quarrel with Commissioner Rumbold, who was himself a highly regarded
lawyer:

Sir Horace Rumbold: Let us have a word about the mandate. You spoke about a lawyer’s
interpretation just now and you will not be surprised that that appealed to me. Is it the first
canon of construction to a lawyer to give the words their ordinary and natural significance?

A: May I just at this point say I think it might be better if any legal discussion was
conducted in the way legal discussions are usually conducted. A point is stated and when
stated I shall do my best to deal with it. I do not think one can develop an argument in this
way, taking it step by step … 

Chairman: I cannot conduct matters in this way. You had no right to say “Will you develop
your point” to a member of the Commission. If you are asked questions you must answer
them, not ask members of the Commission to develop their points.

A: I must reserve my answer until I have heard the whole point developed.

Q: It is not a question of developing a point. We can ask questions if we choose, if we want
to ask questions, and it is the way in which Royal Commissions or any sort of enquiry is



conducted. If you are not quite sure whether you would like to answer the question, because
you do not see where it is leading, you are entitled to say “I cannot or do not want to
answer,” but you are not entitled to ask one of the Commissioners to develop his point or
thesis before you answer the question.

A: Until I see where a question is leading I prefer not to answer it … If a legal point is put to
me and clearly put I can do my best to deal with it, but if I am asked to deal with
metaphysical abstractions hanging in the air I cannot deal with them.201

Stein testified again several days later. The Commission asked whether the Mandatory had the
legal power under the Mandate to cantonize/partition Palestine, and Stein said it did not.202 Stein
also opined the Mandate could last permanently, saying “it has always been contemplated that
the Mandate would be one of infinite duration.”203 He also said he had “no doubt” the Balfour
Declaration contemplated a Jewish State in Palestine.204

But near the end of his testimony – his final appearance before the Commission as the lead
counsel for the Jewish Agency – Stein once again (just as Merriman had done at the conclusion
of his closing argument before the Shaw Commission) needlessly clashed with the Commission,
after they had grown tired of his long-winded answers to their questions:

Q: … I am putting to you what I suggest are the civil rights. You can say “yes” or “no” to it.
I suggest to you that if the Jews came in in such vast numbers that there was a large amount
of unemployment in the existing non-Jewish communities, that would prejudice their civil
rights. You can say “yes” or “no” to that?

A: I am not going to answer either “yes” or “no” but to develop my answer in a reasonable
way, and my answer to that question would be this.

Q: Mr. Stein, have you ever spoken like that to a judge of the High Court?

A: No sir, nor, on the contrary, have I ever been addressed in the High Court in such terms.

 … 

Q: Do you suggest there are no rules here?

A: There are rules here.

Q: Certainly, but you are contrasting us in that unfavourable manner with the High Court?

A: I am sorry that sometimes the contrast suggests itself to a most unwilling mind.

Q: I do not think that is a very polite observation.

A: I am very sorry, Sir, that I should have said something discourteous, but I must say, as
the point has been raised, that I have observed, and I observed it much more strongly last
time, that there is a marked contrast between the procedure to which I am accustomed in the
Courts and the procedure which prevails here.

Q: If you are going to argue in that way I think we had better not go on with the



sitting …205

Stein’s needlessly combative tone with the Commission could not have helped the cause of his
client.

Vladimir Jabotinsky public testimony

The final Jewish witness to testify in public was Vladimir (Zev) Jabotinsky, leader of the New
Zion (Revisionist) Party, who appeared before the Royal Commission in London on 11 February
1937.206 Jabotinsky made perhaps the most forceful presentation of any witness for the Jewish
side. He was far more blunt and direct in his testimony than Weizmann, but he avoided
provoking the Commission as had Stein.

Jabotinsky’s primary contention was that Jewish immigration to Palestine benefited the Arabs,
and that Britain should open Transjordan for Jewish settlement to extend those benefits to the
Arab communities on both sides of the Jordan River:

… Palestine on both sides of the Jordan should hold their Arabs, their progeny, and many millions of Jews. What I do not
deny is that in that process the Arabs of Palestine will necessarily become a minority in the country of Palestine. What I
do deny is that that is a hardship … No tribunal has ever had the luck of trying a case where all the justice was on the side
of one party and the other party had no case whatsoever. Usually in human affairs any tribunal, including this tribunal, in
trying two cases has to concede that both sides have a case on their side, and, in order to do justice, they must take into
consideration what should constitute the basic justification of all human demands – the decisive terrible balance of
need.207

Jabotinsky later sent two memoranda to the Commission elaborating on his testimony. In the first
written submission, Jabotinsky claimed the phrase “in Palestine,” as used in the Balfour
Declaration and repeated several times in the various articles of the Mandate, “is so obviously
meant to cover the whole of the country that it would be inconceivable to suggest any other
interpretation.”208

The royal commission report and reactions

The Royal Commission’s Report was dated 22 June 1937, and it was made public on 7 July
1937.209 The British Government simultaneously issued an official Communique indicating the
Government was “in general agreement with the arguments and conclusions of the
Commission.”210

The Royal Commission’s 400-page Report represented by far the most thorough examination
ever undertaken of the situation in Mandatory Palestine. Weizmann praised the Report as “the
most searching and painstaking of all official enquiries from which Palestine has suffered since
the War.”211

“Deadlock” in Palestine

The Report first addressed the Arab claim that McMahon’s 24 October 1915 letter to Sherif
Hussein included Palestine within the future area of Arab independence. Prior to the issuance of
the Report, the British Cabinet met to consider Lord Peel’s request to quote portions of the



McMahon-Hussein correspondence, which had never officially been made public. The Secretary
of State for the Colonies recommended granting permission, as “it was high time that a more
authoritative statement than had yet been published should be made on this matter, which was
the basis of the Arab claim.”212 The Secretary of State for India noted the fears of a backlash
amongst the Muslim population in India213 had subsided, as he had “discreetly consulted certain
Moslem friends who were in London for the coronation” and they “had not thought any
considerable difficulties would be raised.”214 On that basis the Cabinet approved Lord Peel’s
request.

While acknowledging a detailed examination of the history of the McMahon-Hussein
correspondence was beyond the scope of its Terms of Reference, the Commission said “[w]e
think it sufficient for the purposes of this Report to state that the British Government have never
accepted the Arab case.”215 But the Report went further:

It was in the highest degree unfortunate that, in the exigencies of war, the British Government was unable to make their
intention clear to the Sherif. Palestine, it will have been noticed, was not expressly mentioned in Sir Henry McMahon’s
letter of the 24th October 1915. Nor was any later reference made to it. In the further correspondence between Sir Henry
McMahon and the Sherif the only areas relevant to the present discussion which were mentioned were the Vilayets of
Aleppo and Beirut. The Sherif asserted that these Vilayets were purely Arab; and, when Sir Henry McMahon pointed out
that French interests were involved, he replied that, while he did not recede from his full claims in the north, he did not
wish to injure the alliance between Britain and France and would ask “for what we now leave to France and Beirut and its
coasts” till after the War. There was not more bargaining over boundaries.216

Having dealt with the McMahon-Hussein issue, the Report addressed comprehensively the
Balfour Declaration, the Mandate, land and immigration, education and public health, and a
broad range of other issues. Regarding the Balfour Declaration, the Report pointedly noted,
quoting Lloyd George’s in camera testimony, the strategic importance of the Declaration to the
Allied war victory, and the benefits that victory brought to the Arabs:

The Arabs do not appear to realize in the first place that the general position of the Arab world as a whole is mainly due to
the great sacrifices made by the Allied and Associated Powers in the War and secondly, that, in so far as the Balfour
Declaration helped to bring about the Allies’ victory, it helped to bring about the emancipation of all the Arab countries
from Turkish rule. If the Turks and Germans had won the War, it is improbable that all the Arab countries, except
Palestine, would now have become or about to become independent States.217

The Report also explained, however, how the Arabs perceived the Balfour Declaration as a
breach of McMahon’s prior commitments to the Sherif of Mecca, and therefore the Arabs
considered the Balfour Declaration and those portions of the Mandate implementing the Balfour
Declaration as null and void.

The Report further addressed the Arab claims regarding the conflict between the Balfour
Declaration and Article 22 of the Covenant of the League of Nations. The Report noted the
language of the fourth paragraph of Article 22, provisionally recognizing “certain communities
formerly belonging to the Turkish Empire” as prime candidates for early independence should be
read merely as permitting, but not requiring independence for all such communities. Moreover,
the Report pointed to other language in Article 22 vesting broad authority in the League of
Nations to define the degree of authority to be vested in the Mandatory Power.

Finally, the Report noted the fundamental differences between the Palestine Mandate and the
mandates for Iraq and Syria. The Report concluded this issue by noting the “double-duty”
imposed “equally binding” obligations on Britain, but “[u]nquestionably, however, the primary
purpose of the Mandate, as expressed in its preamble and its articles, is to promote the



establishment of the Jewish National Home.”218

The Report also expressed sympathy with the Palestine Government’s difficulty in
administering the provisions of the Mandate:

We doubt whether there is any country in the world where the position of the Government is less enviable than that of the
Government of Palestine, poised as it is above two irreconcilable communities, compelled to follow a path between them
marked out by an elaborate, but not very lucid, legal instrument, watched at every step it takes by both contending parties
inside the country and watched from outside by experienced critics on the Permanent Mandates Commission and by
multitudes of Jews throughout the world.219

The Report concluded the underlying causes of the 1936 violence were Arab nationalism and
Arab resistance to the establishment of a Jewish National Home in Palestine, as well as Arab
fears of the Jews eventually overtaking them as the majority population. The Commission found
all attempts to reconcile the Arab and Jewish sides had failed, and therefore “[t]he situation in
Palestine has reached a deadlock.”220

“Drastic proposals”

The Commission decided, therefore, it needed to offer “drastic” proposals.221

Noting that an “irrepressible conflict has arisen between two national communities within the
narrow bounds of one small country,” and that “it seems probable that the situation, bad as it is
now, will grow worse,” the Commission wrote, “we should be failing in our duty if we said
anything to encourage a hopeful outlook for the future peace of Palestine under the existing
system or anything akin to it.”222 “To put it in one sentence,” said the Commission, “we
cannot … both concede the Arab claim to self-government and secure the establishment of the
Jewish National Home.”223

This led the Commission to describe the “drastic” solution it had in mind – partition:

Manifestly the problem cannot be solved by giving either the Arabs or the Jews all they want. The answer to the question
“Which of them in the end will govern Palestine?” must surely be “Neither.” … Partition seems to offer at least a chance
of ultimate peace. We can see none in any other plan.224

The Commission said it would not propose the final details of partition, but recommended the
final plan needed to be practicable and must “do justice” to the Arabs and the Jews. The
Commission proposed the tripartite division of Palestine into Jewish and Arab states, with an
“exchange of populations” resulting in the resettlement of Galilee Arabs, and the payment of
British and Jewish subventions to the Arab State.225 The Arab state would be merged into
Transjordan. A small area in the middle of the country containing Jaffa, Jerusalem and
Bethlehem would remain under permanent British Mandatory rule.226



MAP  5.1  The Peel Commission partition plan
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Two months before the Commission issued its report, Commissioner Sir Laurie Hammond
wrote a note for the file regarding the “Clean Cut,” the Commissioners’ confidential short-hand
description for the eventual partition recommendation:

I am as fully convinced as any of my colleagues that the present system of Mandatory Government is hopeless and can



only lead to great trouble and expense in the future. Our report proves this in my opinion most convincingly. Further, I
believe the only remedy lies in giving the Arabs and the Jews separate States with full sovereign powers except to such
extent as they may be curtailed by reluctant acquiescence in an imposed treaty … I dislike signing in the dark.228

The Report concluded with these famous words:

“Half a loaf is better than no bread” is a peculiarly English proverb; and, considering the attitude which both Arab and the
Jewish representatives adopted in giving evidence before us, we think it improbable that either Party will be satisfied at
first sight with the proposals we have submitted for the adjustment of their rival claims. For Partition means that neither
will get all it wants. It means that the Arabs must acquiesce in the exclusion from their sovereignty of a piece of territory,
long occupied and once ruled by them. It means that the Jews must be content with less than the Land of Israel they once
ruled and have hoped to rule again. But it seems to us possible on reflection both parties will come to realize that the
drawbacks of Partition are outweighed by its advantages. For, if it offers neither party all it wants, it offers each what it
wants most, namely freedom and security … To both Arabs and Jews Partition offers a prospect – and we see no such
prospect in any other policy – of obtaining the inestimable boon of peace.229

Reactions to the Report

As with the Shaw and Lofgren Commissions, reactions to the Peel Commission Report varied
among the parties. The British were satisfied they had come up with a way to wash their hands of
the Palestine problem that had bedeviled them for the past twenty years. The Arabs reacted
angrily and threatened more violence, threats they made good for the next two years as they
continued their revolt. The Jews, for their part, were publicly skeptical but privately open to
partition, albeit wary of the details and concerned about British backsliding.

British reaction

The Times hailed the Report as “a State document of the highest importance.” It called the
partition recommendation “a practical solution of what had seemed an insoluble problem.”230

The House of Lords discussed the Royal Commission Report on 20 July 1937. Former Shaw
Commission member Harry (now Lord) Snell opened the discussion, commending the Peel
Commission “for having placed at the disposal of Parliament a clear, courageous, and brilliantly
drafted document.”231 Snell also congratulated Lord Peel on producing a Report with the
unanimous support of all six Commissioners, recalling how he had cast the lone dissent from
portions of the Shaw Commission Report, and taking credit for having foreseen the outcome of
the Peel Commission’s deliberations:

I congratulate them also on having produced a unanimous Report. It was my misfortune to place a different meaning upon
the evidence submitted to the Commission of which I was a member than that of my colleagues, and it is perhaps only an
evidence of a pugnacious and stubborn mind that I feel more certain to-day that I was right than I did at the time. That
judgment, I venture to suggest, is justified by subsequent events and by the Report which we are to consider to-day.232

Snell nevertheless expressed disappointment at the Commission’s recommendation to divide
Palestine into separate Jewish and Arab states, preferring instead to continue efforts to forge
peaceful relations and conciliation between Jews and Arabs in Palestine:

It is possible that partition will succeed better than the method hitherto tried, but it is at least speculative, and the
Commissioners seem to have arrived at the conclusion that Palestine will never be united until it is divided. That does not
seem to me to be a real approach to the subject. Things are rarely as bad as they seem in this world, and turbulent seas are
followed very often by calm weather. Personally, as I say, I do not believe that the problem is insoluble. I do not see that
the short cut of partition is more likely to succeed than the experiment which we have tried. There is a more excellent way



in my judgment: the right, the eternally sure way of understanding and co-operation between the two races.233

In the meantime Sir John Chancellor, the former High Commissioner for Palestine and one of the
British Government witnesses who testified before the Royal Commission, sent congratulatory
notes to the members of the Commission following the release of their report. Lord Peel wrote
back to Chancellor thanking him, adding “the Arabs cannot now complain that their case has not
been fully stated for the British public.”234

Chancellor also received an interesting letter from Frances Newton, the Honorary Secretary of
the anti-Zionist Palestine Information Centre, writing from her home in Haifa. Newton had
testified as a witness for the Muslim side in the Shaw Commission hearings, where Merriman
had accused her (without proof) of passing secret British Government documents to the Arabs
during the British military administration of Palestine.235 Newton did not hide her distaste for the
Jews in her letter to Chancellor:

Every one [in Palestine] is simply pole axed by the recommendation for partition. One friend very aptly described us; “the
Report is just like a flit pump and we are the flies on the floor” … The first [Arab] response is naturally one of absolute
repudiation of partition; and I find this attitude is hardening as the days go by … I now see what was meant when the R.C.
[Royal Commission] secretary said to me “we are prepared this time to face the music!!” Partition seems to be going to be
determinedly pushed through by the British Government … The core of the arab treaty is the necessity of the transfer of
the arab population … Apart from the injustice of this uprooting, how masterly a proposition it is to leave the Jews to prey
upon each other!!236

Arab reaction

Arab reaction to the Report was highly negative. The Arab Higher Committee sent a lengthy
letter, dated 23 July 1937, to the High Commissioner in Palestine and the Permanent Mandates
Commission in Geneva, expressing their “extreme disappointment” in the Report and its
“repugnance to the whole of the partition scheme.”237 The letter outlined many arguments that
continue resonating in the conflict today.

For example, the letter began with a general objection to the Report’s treatment of the Jews as
equal to the Arabs of Palestine:

We regard as a profound error the point of view adopted by His Majesty’s Government that in their mutual relations the
Arabs and the Jews of Palestine stand as opposed litigants with equal rights … For the Arabs of Palestine are the owners
of the country and lived in it prior to the British occupation for hundreds of years and in it they still constitute the
overwhelming majority. The Jews on the other hand are a minority of intruders …238

The letter reiterated the Arabs’ repudiation of the Balfour Declaration and their demand that it be
rescinded. The letter criticized the partition proposal as “strange.” It noted the presence of
“hundreds” of mosques, churches, religious shrines and cemeteries in the area designated as the
future Jewish State, and argued placing such sites under Jewish control would be “illogical,
humiliating, impracticable and fraught with danger.”239

The letter also objected to the creation of a permanent British-controlled area in the center of
the country, noting “this corridor effectively cuts off the Southern from the Eastern and Northern
sections of the proposed Arab State.”240 The letter expressed additional concerns, on behalf of
the Muslim and Christian Arabs of Palestine, that “[t]he security of the Holy Places … can only
be prejudiced by the establishment of a mandatory regime in which the Jews will undoubtedly be
predominant.”241



The letter then noted the “Arabs of Palestine, of whatever party or class, forcibly repudiate the
partition scheme in its entirety.”242 The letter bluntly threatened further violence, noting the prior
disturbances in Palestine had been caused by Jewish encroachment, and therefore:

[I]t is only natural to expect that the struggle will be intensified if the Jews receive immediately many times the extent of
the territory which they have been able to acquire in the 15 years during which the mandate has been fully
implemented … We therefore assert without hesitation or doubt that the peace for which the Royal Commission declares
it is working and which it calls an “indispensable [sic] boon” cannot be established in this country by continuation of
these arbitrary experiments.243

The letter concluded by reiterating Palestine belonged solely to the Arabs, based on the
McMahon pledge and Articles 20 and 22 of the Covenant of the League of Nations.244

Arab reaction outside Palestine was also harsh. The British High Commissioner in Egypt, Sir
Miles Lampson, cabled the Foreign Office on 27 July 1937 to report his conversation the
previous evening with the Prime Minister of Egypt, Mostafa el-Nahas:

Nahas said he could not too strongly deplore the suggestion of partition. To start with Egypt could not regard with
equanimity prospect of an independent Jewish State as her neighbor. Apart from questions of defence, etc., who could say
the voracious Jews would not claim Sinai next? Or provoke trouble with the Jewish community in Egypt itself? He urged
only solution was creation of an independent Arab State allied with Great Britain and with fullest guarantees of religious
and racial toleration for the Jews, Arabs, Moslems and Christians alike.245

Jewish reaction

Weizmann, who seemed caught off guard when he was asked about the partition proposal during
his in camera testimony, reacted with cautious optimism to the partition plan after he read the
Report. In late June 1937 he wrote to Stephen Wise:

[T]he Commission seems convinced that a permanent settlement, and future peace with the Arabs, lie in the direction of
partition. Partition is not my project; it has never been and never will be my project. It was sprung upon me in the last
hour of the four secret sessions I had with the Commission, I refused to give an opinion off-hand; I consulted with my
colleagues; and I think am speaking the truth when I say that our general conclusion was: Here is a new line of thought –
an audacious proposal; it contains in it the germs of a great future, but also grave dangers; everything will depend on the
details; if it is inevitable that it should come about, we must try to influence this new proposal in such a way as to make
possible the realization of the aspirations embodied in the Mandate through this new medium. We felt that it would be
wrong to let the thing go by default by simply saying “No” … 246

Churchill, perhaps hoping the Jews could negotiate a better outcome, advised Weizmann in mid-
June to tell the British Government “they should not assume that I [Weizmann] am in any way
committed to the acceptance of any project of partition which the Government may propose.”247

Weizmann followed the advice when the Zionist Congress met in August 1937 in Zurich. The
Congress passed resolutions condemning the partition plan in the form described in the Royal
Commission Report, but authorizing Weizmann and the Zionist Executive to negotiate with
Britain to “ascertain the precise terms of His Majesty’s Government for the proposed
establishment of a Jewish State.”248

Privately, however, Weizmann increasingly embraced the idea of partition. He wrote to
Nicolai Kirschner in late September 1937:

I feel sure that the present, and the immediate future, would look much more satisfactory if an acceptable and workable
scheme of partition could be evolved. I have reached this conclusion not without a great deal of thought and worry and
suffering. But when I look at the world now, and what is going on it, I feel that we may, after all, perhaps not do so badly



if we can succeed in modifying the tentative scheme of the Royal Commission so as to make it viable and effective, and it
is therefore on this problem that our efforts have now to be concentrated.249

Three days later Weizmann wrote to General Smuts, noting if the partition plan could be
improved, then “I should feel myself bound in duty to consider it.”250

By the end of December, 1937, Weizmann was convinced a “grave situation would arise” if
the British Government were to abandon the partition scheme.251 And by the spring of 1938,
Weizmann had grown even fonder of the partition idea, writing to Albert Einstein that it
presented

the best way to peace and to the fulfillment of the aspirations of both sides: a far-reaching autonomy for the Jews in a
limited territory and for the Arabs in their areas. Thus the [two] States concept was born. I was present at the birth!252

Jabotinksy, however, adamantly opposed the partition plan, telling the British Parliament in July
1937 it would mean the “doom of death” for “real Zionism, not the kind of Zionism-de-luxe
concerned with creating in Palestine a toy-garden of Hebrew literature, but real Zionism bent on
saving millions of men and women from their distress.”253

Aftermath

Following the issuance of the Peel Commission Report, the House of Commons directed the
Government on 20 July 1937 to present the partition proposal to the League of Nations, and
thereafter to present a detailed partition plan to Parliament.254

Ormsby-Gore presented the partition proposal to the Permanent Mandates Commission
(PMC), telling them “a solution on the lines of partition should be explored as the best and most
helpful solution of what the mandatory Power is itself convinced is, in fact, a deadlock.”255 The
PMC’s Report to the Council of the League of Nations noted it favored partition “in principle,”
subject to depriving the Arabs “of as small a number as possible of the places to which they
attach particular value,” and ensuring “the areas allotted to the Jews should be sufficiently
extensive, fertile and well situated … to be capable of intensive economic development, and
consequently to dense and rapid settlement.”256

In September 1937 Ormsby-Gore addressed the Council of the League of Nations, seeking
approval for appointing a new Commission to visit Palestine to develop “proposals for a detailed
scheme of partition.”257 On 16 September 1937, the Council of the League adopted a Resolution
approving Ormsby-Gore’s request.258

In January 1938 the British Government published a Command Paper announcing the
Government had decided to send a Technical Commission to Palestine to prepare a detailed
report regarding the mechanics of partition. The Technical Commission (which the Arabs
boycotted),259 was chaired by Sir John Woodhead. The Government would withhold final
judgment whether to seek approval from the League of Nations to implement a final plan of
partition pending receipt of the Woodhead Commission’s report, assuming such a plan were
“equitable and practicable.”260

The Woodhead Commission released its report on 7 November 1938, backing away
significantly from the Peel Commission’s partition recommendation:

We conclude that, apart from the question whether plan C, which is the best plan that the majority of us have been able to
devise, will be accepted by those concerned, the financial and economic objections to that plan without a customs union



between the three areas, are so serious that we could not recommend it. If, therefore, we were to confine ourselves strictly
to our terms of reference, we should have no choice but to report that we have been unable to recommend boundaries
which will afford a reasonable prospect of the eventual establishment of self-supporting Arab and Jewish States.261

The British Government completely abandoned the partition idea less than a year later, when
Colonial Secretary Malcolm MacDonald issued yet another White Paper on 17 May 1939, setting
forth a new policy for Palestine under which a single state (the “one-state solution” in today’s
parlance) would be established within ten years. Jewish immigration would be capped at 15,000
per year for the first five years and 10,000 per year for the next five years, subject to the
economic absorptive capacity of the country.262

Assessment

The Peel Commission hearings once again offered all three players in the Mandatory Palestine
drama – Arabs, Jews, and British – to present their cases to a quasi-judicial tribunal. Although no
outside lawyers questioned the witnesses, both sides used outside lawyers – Auni Bey Abdul
Hadi for the Arabs and Leonard Stein for the Jews – to act as legal advocates through their
testimony. The Commissioners themselves built an extremely detailed record through their
intensive questioning of the witnesses.

Ironically, the most important and interesting testimony was heard during the Commission’s
secret sessions, despite Lord Peel’s early insistence on public transparency. Indeed, the printed
transcript of the secret testimony exceeds the printed transcript of the public testimony by more
than one hundred pages.263

The secret transcripts reveal several fascinating dynamics. Churchill and Lloyd George
presented themselves as ardent supporters of Zionism, but the Commissioners nevertheless felt
the Palestinian Arabs were entitled to some form of self-determination, albeit under the
Transjordanian flag. Herbert Samuel’s quest to prove McMahon had not pledged Palestine to the
Arabs likewise fell flat, as he failed to convince the Commission the Arabs did not deserve
sovereignty over at least some portion of Palestinian soil. Weizmann, ever the diplomat, left the
door open for negotiations over partition when he said he wanted to “think on it.” Ben-Gurion,
ever the practitioner of realpolitik, made clear he was more interested in negotiating a deal with
the Arabs than he was in acquiring control of the Wailing Wall.

The Jewish willingness to negotiate and compromise – absent during the Shaw Commission
hearings, employed skillfully but to limited effect during the Lofgren Commission hearings, and
on full display through Weizmann’s multiple in camera appearances before the Peel Commission
– finally produced a moderately successful outcome for the Jewish side. Weizmann’s patience,
persistence and perseverance were rewarded with the Royal Commission’s formal endorsement
of Jewish statehood in at least part of Palestine, albeit tempered by the Commission’s adverse
recommendations on other matters.

The public transcripts also contained important evidence. The Mufti once again demonstrated
his complete unwillingness to negotiate or compromise. Indeed, the Mufti’s 1937 Peel
Commission testimony remained entirely consistent with his 1929 Shaw Commission testimony.
But this time it was the Mufti’s approach that backfired. The British, who by then had grown
weary of the Mufti’s irredentism and his penchant for inciting violence, decided to take an
entirely new and radical approach to resolving the conflict, an approach that would not only
accelerate the creation of the Jewish National Home, but would elevate it to full-fledged



statehood, while relegating the Palestinian Arabs to a merger with Transjordan. By embracing
the “clean cut” and proposing the partition of Palestine into separate Jewish and Arab states (a
smaller Israel and a larger Transjordan), the Royal Commission handed a decisive defeat to the
Mufti.

The Mufti’s unwillingness to compromise, it must be said, cost the Palestinian Arabs their
statehood in 1937 (albeit under Transjordanian sovereignty). The Palestinian Arabs have never
recovered from the Mufti’s strategic blunder.

Following World War II, the United Nations General Assembly reinvigorated the two-state
solution, approving Resolution 181 on 29 November 1947. The Resolution adopted a variant of
the original Peel Commission partition proposal, and ordered the British Mandate terminated no
later than 1 August 1948.264 The Jewish side accepted the Resolution and the partition plan, even
though once again the amount of land allocated for the Jewish state was far less than the
available land in Palestine. The Arab side, consistent as always, rejected Resolution 181, rejected
partition, rejected the two-state solution, and instead declared war on the nascent Jewish State.
When the war ended, Jordan wound up with control of most of the area that Resolution 181 had
designated for Palestinian Arab statehood.

For the next 19 years (1948–1967), Arab policy continued the all-or-nothing demand for Arab
sovereignty over all of pre-1948 Palestine. During those two decades the Arab world and the
international community did nothing to promote the creation of a Palestinian State in the West
Bank, the former area of Palestine now under Jordanian control. The Arabs argued instead after
1948, using the same arguments the Mufti and Auni Bey had been making since the 1920s, that
Israel (the “Zionist Entity”) should be declared legally null and void, as it was based on the
“illegal” Balfour Declaration and the “illegal” implementing provisions of the Mandate. It was
only after Israel occupied the West Bank and Gaza strip during and after the June 1967 Six-Day
War that the international community and the Palestinians themselves asserted Palestinian self-
determination rights in the West Bank.

More than 80 years after the Peel Commission issued its Report, most observers continue to
believe the two-state solution provides the only viable option for a peaceful resolution of the
conflict. Ironically, the Mufti (followed by the entire Arab world, who voted unanimously
against Resolution 181) rejected the very outcome the Palestinian Arabs and their supporters
advocate for today.

Notes
1    Hansard, HL Deb. 20 July 1937 vol. 106 at 606.
2    Peel Public Testimony, op. cit. The transcript of the public testimony before the Peel Commission was published in 1937 as

Colonial Paper No. 134.
3    The transcript of the secret, in camera testimony before the Peel Commission was not published. Only three copies exist

today; one hard-bound copy and two soft-bound copies. All three copies may be found in the Colonial Office files at the
British National Archives, file numbers FO 492/19, FO/492/20, and FO 492/21, each entitled Palestine Royal Commission,
Minutes of Evidence Heard at Secret Sessions. All citations herein are to the hard-bound volume, FO 492/19 (“Peel Secret
Testimony”). The hard-bound and soft-bound volumes are identical to each other, with one exception: the hard-bound
volume contains a handwritten, two-page unsigned minute at the very beginning, prior to the cover page of the transcript.
The minute, dated 1 February 1940, is interesting and reads in part:“

30 copies of the Minutes of Secret Evidence heard by the Palestine Royal Commission have been printed. This evidence
was given on the understanding that it was for the members of the Commission (and their staff) only and the
Commissioners did not allow witnesses to retain copies of the record of their evidence. In the circumstances no use can be



made of these copies for now; but the record contains a mass of information relating to an important chapter in the history
of Palestine and the Jewish people and will, no doubt, be of considerable value to the historians of the remote future. I
think it is worthwhile ensuring that the copies are retained in safe keeping with confidential records until the time when
they can be made available.”

According to a subsequent handwritten notation at the bottom of the second page, only three copies of the in camera
transcript had survived as of July 1968. All three copies are currently held at the British National Archives under the file
numbers listed above.

4    In fact, Hope Simpson, a former civil servant and MP, possessed no expertise regarding Palestine. He admitted candidly to
Kisch at their first meeting in Jerusalem on 22 May 1930 that “he knew nothing of Palestine except what he had read since
he was appointed; if he had any qualifications, he thought these lay only in his experience with the Greek Settlement
Commission and his practical knowledge of farming.” Kisch, op. cit. at 295.

5    Weizmann Letters and Papers, op. cit., Series A, Vol. XIV at 257, Letter No. 233 (Letter from Weizmann to Charles
Prestwich Scott, 31 March 1930) and editor’s n.4 at 257 to Letter No. 233 (explaining the British Government decided not to
send Smuts because “he might adopt a one-sided attitude in favour of the Jews.”).

6    Id. at 282, Letter No.269 (Letter from Weizmann to Vera Weizmann, 13 May 1930). Weizmann wrote two days later to the
Palestine Zionist Executive in Jerusalem, predicting the British Government would use Hope Simpson’s eventual report as
“a prelude to concessions to the Arabs.” Id. at 298, Letter No. 273 (Weizmann to Palestine Zionist Executive, 15 May 1930).
Weizmann’s suspicions about Hope Simpson were well-founded. Many years later Hope Simpson, in a letter to Chancellor,
described the Balfour Declaration as “an immoral document. And it might more truly be dubbed the ‘Zionist Declaration,’
for it was drafted, not by Balfour, but by the Zionists of G.B. and the USA.” Chancellor Papers, MSS Brit Emp. S 284, Box
16/6, Letter from Hope Simpson to Chancellor (15 October 1945).

7    Cmd. 3686 at 54.
8    Cmd. 3686, Palestine: Report on Immigration, Land Settlement and Development (Oct. 1930).
9    Cmd. 3692, Palestine: Statement of Policy by His Majesty’s Government in the United Kingdom (Oct. 1930) (hereafter

“Passfield White Paper) at 3.
10    Id. at 4.
11    Id.
12    Id.
13    Id., quoting statement of Prime Minister Ramsay MacDonald to House of Commons (3 April 1930).
14    Id. at 11.
15    Id. at 6.
16    Id. at 6–7.
17    Cmd. 1700, op. cit. at 19.
18    Id. at 7–8.
19    Id. at 16.
20    Id. at 17–18 [emphasis added]. Kisch noted in his diary entry for 7 July 1930, “Hope Simpson is evidently worried about the

clause in the Keren Kayemeth (Jewish National Fund) leases which prohibits the employment of Arabs.” Kisch, op. cit. at
321.

21    Cmd. 3692, op. cit. at 18–19.
22    Id. at 20.
23    Id. at 21.
24    Id. at 23.
25    Weizmann Letters and Papers, op. cit., Series A, Vol. XIV at 387–88, Letter No. 364 (Letter from Weizmann to Lord

Passfield, 20 October 1930); see also The Times, 21 October 1930 at 15. Regarding Weizmann’s threat to resign in the
spring of 1930 following the issuance of the Shaw Report, see Chapter 3, nn.182–83 and accompanying text.

26    Kisch, op. cit. at 356.
27    Id. at 358 (“The End of Israel”).
28    The Times, 23 October 1930 at 15.
29    Id.
30    Esco Foundation, op. cit. at 649.
31    The Times, 4 November 1930 at 15 [emphasis added].
32    L. Stein, The Palestine White Paper of 1930 at 84 (Jewish Agency for Palestine, Nov. 1930).
33    HC Deb. Vol. 248 cc751W (13 February 1931).
34    Id. at 753W.
35    Id. at 753-54W.
36    Id. at 754-55W.
37    Id. at 755-56W.
38    Id. at 757W.
39    The Times, 14 February 1930 at 8. During his in camera testimony before the Peel Commission, Weizmann was asked



whether he had seen a draft of the MacDonald letter before he received the final, signed version. Weizmann replied he had
not. Peel Secret Testimony, op. cit. at 207, paras. 3176–78. After completing his testimony Weizmann wrote to Lord Peel
and admitted he had, in fact, seen several drafts of the MacDonald letter. See infra n. 189 and accompanying text.

40    R. Ovendale, The Origins of the Arab–Israeli Wars (4th ed.) at 72 (Routledge, 2004); see also W. Matthews, Pan-Islam or
Arab Nationalism? The Meaning of the 1931 Jerusalem Islamic Congress Reconsidered, International Journal of Middle
East Studies 35(1) at 8 (2003); The Times, 19 May 1936 at 17 (describing Arab reaction to the MacDonald letter as “bitter
disillusionment”).

41    Chancellor Papers, MSS Brit. Emp. s 284, Box 20/MF 11, Letter from Auni Bey Abdul Hadi to High Commissioner (16
February 1931).

42    Esco Foundation, op. cit. at 660.
43    CO 733/346/8, Report of the Commission Appointed by His Excellency the High Commissioner for Palestine by Notification

No. 1561 Published in the Palestine Gazette dated 16 November 1933; Peel Commission Report, op. cit. at 83–84.
44    Peel Commission Report, op. cit. at 96–102.
45    CO 733/318/11, Telegram No. 208 from the Secretary of State for the Colonies to the High Commissioner for Palestine (18

May 1936); The Times, 19 May 1936 at 17.
46    Peel Public Testimony, op. cit. at iv (comments of Palestine High Commissioner Sir Arthur Wauchope at Opening Session,

12 November 1936).
47    Weizmann Letters and Papers, op. cit., Series A, Vol. XVII at 245, Letter No. 217 (Telegram to Lord Melchett, 3 May

1936).
48    CO 733/318/12, F.J. Pedler minute (19 May 1936).
49    Weizmann Letters and Papers, op. cit., Series A, Vol. XVII at 251, Letter 223 (Telegram to Jewish Agency, Jerusalem, 13

May 1936).
50    Id. at 266, Letter 247 (Letter to Judge Leopold Greenberg, 12 June 1936).
51    CO 733/318/12, C. Parkinson minute (22 May 1936), quoting letter from High Commissioner Wauchope to Colonial Office,

11 May 1936.
52    Id., C. Parkinson minute (29 May 1936).
53    HC Deb. Vol. 313 at 1321 (19 June 1936).
54    Id.
55    Id. at 1320, 1392. Auni Bey by then had taken over leadership of the Istiqlal (Independence) Party after the Mufti fired him

following the Lofgren Commission hearings. Peel Secret Testimony, op. cit. at 5, para. 72 (Wauchope in camera testimony).
56    Weizmann Letters and Papers, op. cit., Series A, Vol. XVII at 295–97, Letter No. 272 (Letter to Ormsby-Gore, 1 July 1936).
57    Id.
58    Id. at 301–02, Letter No. 278 (Letter to Arthur Ruppin, 7 July 1936).
59    CO 733/318/12, Extract from Private and Confidential Letter from Ormsby-Gore to Wauchope (10 June 1936).
60    The Times, 28 July 1936 at 9.
61    The Times, 30 July 1936 at 15. O.G.R. Williams of the Colonial Office misogynistically viewed the request to appoint a

woman to the Commission as “trivial” and “would almost certainly be misunderstood by the Moslems and would probably
appear to them ridiculous.” CO 733/319/4, Williams minute to Parkinson (20 June 1936).

62    See Ch.3, n.42, supra.
63    Peel Commission Report, op. cit. at vi.
64    CO 733/320/2 (Royal Warrants appointing Lord Peel and other Commissioners, 7 August 1936).
65    The Times, 30 July 1936 at 15.
66    HC Deb. Vol. 315 at 1511 (29 July 1936).
67    Id. at 1512–13. Colonel Wedgwood visited Palestine in 1927, and thereafter wrote a short book advocating Britain treat

Palestine as a bi-national (Jewish–Arab) “seventh dominion” of the British Empire, along the same lines as other bi-national
dominions such as Canada (British–French) and South Africa (British–Dutch). J. Wedgwood, The Seventh Dominion
(Labour Publishing Co., 1928). Wedgwood ultimately testified as the last witness to appear before the Peel Commission.
Peel Public Transcript, op. cit. at 380–89 (Wedgwood public testimony, 11 February 1937).

68    Weizmann Letters and Papers, op. cit. Series A, Vol. XVII at 362–63, Letter No. 336 (Letter to Shertok, 14 October 1936).
69    Memorandum Submitted to the Palestine Royal Commission on behalf of the Jewish Agency for Palestine (hereafter “Jewish

Agency Memorandum”), reprinted in Klieman, op. cit., Vol. 23 (entire volume).
70    Weizmann was irritated with the last-minute changes Shertok and Ben-Gurion wanted made to the Jewish Agency

Memorandum. Ultimately Shertok and Ben-Gurion gave in, and the Memorandum was submitted to the Commissioners
before they departed from England for Palestine to commence the hearings. Weizmann Letters and Papers, op. cit. Series A,
Vol. XVII at 351–52, Letter No. 351 (Letter from Weizmann to Shertok, 31 October 1936) and editor’s n.1 to Letter 351.

71    CO 733/318/12, Letter from D. Ben-Gurion to Under-Secretary of State for the Colonies (31 July 1936).
72    CO 733/318/11, Telegram No. 425 from the Secretary of State for the Colonies to the High Commissioner for Palestine (20

August 1936); see also Peel Commission Report, op. cit. at x.
73    CO 733/320/7, Palestine Royal Commission, Draft Minutes of the First Meeting (Private) (6 October 1936).
74    Id.; CO 733/318/12, Handwritten note from Lord Peel to Commission Secretary John M. Martin, 25 August 1936.



75    CO 733/318/12, draft Public Notice regarding Commission Procedures (released 21 September 1936).
76    CO 733/320/8, The Commissioners’ Powers (Conferment of) Ordinance, No. 71 of 1936.
77    Peel Public Testimony, op. cit. at v.
78    Library of Congress, Matson Photograph Collection, http://hdl.loc.gov/loc.pnp/matpc.18240, accessed 11 September 2019.
79    Peel Commission Report, op. cit. at x.
80    Ovendale, op. cit. at 75.
81    See infra at nn. 210–12 and accompanying text.
82    Peel Secret Testimony, op. cit. at 1, para. 1 et seq. (Wauchope in camera testimony).
83    Id. at 1, paras. 1–2.
84    Id. at 4, paras. 65–67.
85    Id. at 5–6, paras. 93–97.
86    Id. at 31, para. 597. Wauchope originally requested the Terms of Reference include language specifically acknowledging the

“double duty.” Wauchope wanted to placate the Arabs, “who hate the Mandate as such, it would at least be some
reassurance to them if the Commissioners were bound in their terms of reference to the equality of the dual obligations.” The
Colonial Office, however, rejected the request. CO 733/318/12, C. Parkinson minute, 29 May 1936. In an interesting twist,
Weizmann, unaware the Colonial Office had already finalized the Terms of Reference, sent a draft of the Jewish Agency’s
preferred Terms of Reference to Ormsby-Gore on 9 July. The second proposed Term included language regarding the
double duty: “[t]o examine the grievances of the Jews and Arabs in the light of the dual obligation contained in the Mandate
(including the preamble thereto) towards the Jewish people and the Arab and other non-Jewish sections of the population of
Palestine” [emphasis added]. Yet the Colonial Office still chose to omit any reference to the double duty when it finalized
the Terms of Reference at the end of July. Weizmann Letters and Papers, op. cit. Vol. XVII at 306–07, Letter No. 283
(Letter from Weizmann to Ormsby-Gore dated 9 July 1936).

87    Peel Secret Testimony, op. cit. at 15, paras. 269–74 (Wauchope in camera testimony).
88    Id. at 7, para. 126; id. at 29, paras. 556–57.
89    Id. at 35, para. 691.
90    Library of Congress Prints and Photographs collection, www.loc.gov/pictures/item/2017871963/resource/, accessed 4

September 2019.
91    Id. at 501, para. 8634 (Churchill in camera testimony).
92    Id. at 503, paras. 8656–68.
93    Id. at 502, para. 8648; id. at 504, para. 8676 [emphasis added].
94    Id. at 502, paras. 8643–44.
95    Id. at 211–13, paras. 3251–54, 3275–78 (Weizmann in camera testimony) [emphasis added].
96    Id. at 505, paras. 8685–86 (Churchill in camera testimony).
97    Id. at 505, para. 8688.
98    Id. at 502, para. 8646.
99    Id. at 507, para. 8728; see also id. at 501, paras. 8637–39, id. at 507, para. 8722 (need for strong gendarmerie to deter and

quell violence).
100    Memorandum from General L. Bols to Foreign Office, 7 June 1920, reproduced in Priestland, op. cit., Vol. I at 534.
101    See, e.g., Letter from Herbert Samuel to Sir William Tyrell, 5 June 1919, reproduced in Priestland, op. cit., Vol. I at 331;

Telegram, No. 279 from Samuel to Foreign Office (2 October 1920) (“Following points essential in the interests of
Palestine. Control over [both] banks of Jordan … Hope arrangements previously contemplated can be effected enabling
Palestine to draw portion of Litani if water needed in the future.”), reproduced in Toye, op. cit. Vol II at 732.

102    See Ch. 1 nn.101–02 and accompanying text.
103    See Ch. 1 n.70 and accompanying text.
104    CO 733/320/3, Letter from Samuel to Martin (7 September 1936).
105    Peel Secret Testimony, op. cit. at 481, para. 8413 (Samuel in camera testimony).
106    Id. at 481, para. 8415. Samuel would later read an excerpt from the Clayton Memorandum to the House of Lords after the

Peel Commission released its Report and made no mention of the Memorandum. See Ch. 1, nn.108–09 and accompanying
text, supra.

107    Id.
108    Id. at 482, para. 8416.
109    Id. at 482, paras. 8418–20, 8423–24.
110    Id. at 516–17, para. 8786 (Lloyd George in camera testimony).
111    See Minutes of War Cabinet, 3 September 1917 and 4 October 1917, reproduced in Priestland, op. cit. Vol. III at 598–602

(quoting Montagu as making “strong objections” to the proposed declaration); see also Memorandum from Montagu to the
Cabinet, August 1917, www.balfourproject.org/edwin-montagu-and-zionism-1917/(“I assert that there is not a Jewish
nation … I deny that Palestine is to-day associated with the Jews or properly to be regarded as a fit place for them to live
in.”), accessed 29 August 2019. For a fascinating discussion of Montagu’s failed attempt to derail the Balfour Declaration,
see R. Philpot, “How a Curious Love Triangle Spurred UK’s Cabinet to Pass the Balfour Declaration,” Times of Israel, 9
February 2019, www.timesofisrael.com/how-a-curious-love-triangle-spurred-uks-cabinet-to-pass-the-balfour-declaration/,

http://hdl.loc.gov
http://www.loc.gov
http://www.balfourproject.org
http://www.timesofisrael.com


accessed 29 August 2019.
112    Peel Secret Testimony, op. cit. at 517, para. 8786 (Lloyd George in camera Testimony).
113    Id. at 518, para. 8786.
114    Id. at 519, para. 8786.
115    Id. at 523, para. 8856.
116    Peel Secret Testimony, op. cit. at 468, paras. 8257–62 (Chancellor in camera testimony). The British Government

considered arresting and deporting the Mufti in late July 1937, three weeks after the Royal Commission’s Report had been
published. FO 371/20,810, Cypher Telegram from the High Commissioner to the Secretary of State (29 July 1937)
(recommending arrest and deportation); FO 371/20,180, G. W. Rendel minute discussing meeting at Colonial Office (31
July 1937) (recommending against arrest and deportation, as “the arrest of the Mufti was likely to produce a bad reaction in
the surrounding countries, even if it could be effected … the Prime minister felt that the time had come to adopt a different
line.”). Several years later the British sought to arrest the Mufti for his wartime collaboration with Nazi Germany, and the
United Nations placed him on the war criminals list in July 1945. Jewish Telegraph Agency, Daily News Bulletin, 20 July
1945 at 2; see generally J. Herf, Haj Amin al-Husseini, the Nazis and the Holocaust: The Origins, Nature and Aftereffects of
Collaboration, Jewish Political Studies Review 26(3/4) (Fall 2014); T. Herscho, Le Grand Mufti de Jérusalem en France:
Histoire d’une Evasion, Controverses: Revue d’Idees 1 at 252 (2006).

117    W.F. Boustany, The Palestine Mandate Invalid and Impracticable: A Contribution of Arguments and Documents Towards
the Solution of the Palestine Problem (American Press, Beirut 1936). Boustany submitted his monograph to the Peel
Commission in August 1936. S. Bartal, Jerusalem Center for Public Affairs, The Peel Commission Report of 1937 and the
Origins of the Partition Concept (14 November 2017), http://jcpa.org/article/peel-commission-report-1937-origins-partition-
concept/, accessed 29 August 2019.

118    Id. at 19, 30.
119    Id. at 19–20.
120    Id. at 32–33.
121    Id. at 44–45.
122    Id. at 45.
123    Id. at 43–44.
124    Memorandum Submitted by the Arab Higher Committee to the Royal Commission (11 January 1937), reproduced in R.

Gavison (ed.), The Two-State Solution: The UN Partition Resolution of Mandatory Palestine at 65–71 (Bloomsbury, 2013).
125    Id. at 67.
126    CO 733/320/10, Letter from Sir Arthur Wauchope, High Commissioner for Palestine to Sir William Ormsby-Gore (12

January 1937).
127    Unlike the Shaw Commission, which gave the Mufti the courtesy of taking his testimony at his home, the Royal

Commission required the Mufti to appear at the Commission’s hearing room in Jerusalem. CO 733/342/13, Telegrams and
Correspondence between High Commissioner Arthur Wauchope and Cosmo Parkinson of the Colonial Office (6 November
1936, 7 November 1936 and 13 November 1936). Martin wrote to Williams on 11 May 1936, noting “[b]oth Lord Peel and
Sir Horace Rumbold are emphatic that it would be most inappropriate that the Royal Commission should follow the 1929
[Shaw Commission] precedent.” Williams replied, “[i]t would be a pity if this silly point were to be used to make political
capital, but I agree that it would be inappropriate and open to misconstruction and misrepresentation if the Royal
Commission were to take evidence from the Mufti in his own house, especially after the part he is known to have played or
suspected of playing during the disorders.” CO 733/318/13 (both minutes dated 5 November 1936).

128    CO 733/342/16, Telegram No. 649 (Secret) from Secretary of State for the Colonies to High Commissioner (6 November
1936) (“I understand that Chairman’s view is that if the Mufti will not come to the Commission (which unlike Shaw
Commission is a Royal Commission) [the] attitude of the Commission should be that they will dispense with his
evidence.”).

129    Peel Public Testimony, op. cit. at 293, para. 4561.
130    Id.
131    Id.
132    Id. at 293–94, paras. 4565–89 (Mufti public testimony).
133    Id. at 297, para. 4637.
134    Id. at 293, paras. 4567–69.
135    Id. at 293, paras. 4569–70.
136    Id. at 293, para. 4574.
137    Id. at 295–96, paras. 4612–14.
138    Id. at 297, paras. 4628, 4634.
139    Library of Congress, Matson Photograph Collection, http://hdl.loc.gov/loc.pnp/matpc.18254, accessed 4 September 2019.
140    Id. at 296, para. 4619.
141    Id. at 296, para. 4626.
142    Id. at 297, paras. 4629–35.
143    Id. at 297, para. 4637.

http://jcpa.org
http://hdl.loc.gov


144    Id.
145    Id. at 298, para. 4637.
146    Id. at 299, para. 4679.
147    CO 733/343/10, Letter from Auni Bey Abdul Hadi to Sir Arthur Wauchope (18 December 1936).
148    Id. at 301, para. 4694 (Auni Bey public testimony).
149    Id. at 302, para. 4720.
150    Id.
151    Id. at 302, para. 4723.
152    Covenant of the League of Nations, op. cit., Art. 20, first paragraph.
153    Id., Art. 22, fourth paragraph.
154    Peel Public Testimony, op. cit. at 302–04, paras. 4723–48 (Auni Bey public testimony).
155    Id. at 304, paras. 4751–56.
156    Id. at 306, paras. 4789–90.
157    Id. at 368, para. 5635.
158    Id.
159    Id.
160    See, e.g., Recep Tayyip Erdogan, President of the Republic of Turkey, “Al-Quds is the Common Cause of us All,” Speech to

2nd Conference of the Association of Parliamentarians for Al-Quds (14 December 2018) (“Today, the Palestinians are
subjected to pressures, violence and intimidation policies no less grave than the oppression done to the Jews during WWII.
To us, it does not matter who the perpetrator is. Both of these are massacres, atrocities and oppressions. Shelling with bombs
the children playing on the beach of Gaza is as serious a crime against humanity as the inhumane crime called the
Holocaust.”), www.tccb.gov.tr/en/news/542/100118/-al-quds-is-the-common-cause-of-us-all-, accessed 29 August 2019.

161    Peel Public Testimony, op. cit. at 312–13, paras. 4906–08.
162    Id. at 313, paras. 4916–18 [emphasis added].
163    Id. at 313, paras. 4919, 4922, 4927. Notwithstanding his hardline, anti-Zionist tone in public, Auni Bey privately facilitated,

on at least one occasion, the sale of 7,500 acres of Arab land in Palestine to Zionist settlers, “for which he was rewarded to
the tune of £2,700.” E. Karsh, Zionism and the Palestinians, Israel Affairs, 14(3) at 367 (2008); see also n.195, infra (Auni
Bey met secretly with Zionist leaders); see also H. Cohen, Army of Shadows: Palestinians and Collaboration with Zionism,
1917–1948 at 47 (Univ. of Calif. Press, 2008) (quoting diary entry by Palestinian journalist Akram Zu’itar, complaining that
“a member of the Supreme Muslim Council sells land to the Jews and remains a respected personage.”).

164    CO 733/344/22, Letter from Auni Bey Abdul Hadi to Secretary, Palestine Royal Commission (20 January 1937).
165    Peel Public Testimony, op. cit. at 365, para. 5626 (George Antonius public testimony).
166    See Ch. 1, n.210 and accompanying text.
167    Id. at 318, para. 4978 (Jamal Bey El-Husseini public testimony).
168    CO 733/343/10, Letter from Abdul Latif Bey Salah to Secretary, Royal Commission (16 January 1937).
169    Id., Memorandum attached to Latif Bey’s letter setting forth his written evidence for the Royal Commission.
170    CO 733/344/11, Memorandum from Emir Abdullah at 7 (March 1937).
171    Library of Congress, Matson Photograph Collection, http://hdl.loc.gov/loc.pnp/matpc.18252, accessed 4 September 2019.
172    CO 733/353/2, Letter from High Commissioner Wauchope to Sir Cosmo Parkinson, Colonial Office (31 July 1937),

enclosing two memoranda, each dated 25 July 1937 from Emir Abdullah.
173    The Va’ad Leumi and the Histadrut also submitted separate memoranda to the Royal Commission focusing on Jewish

community-specific issues. See Memorandum Submitted to the Palestine Royal Commission on Behalf of the Vaad Leumi
(Jerusalem, 1936) and Palestine Labour’s Case before the Royal Commission, Palestine Labor Studies 4 (London, 1937).

174    Jewish Agency Memorandum, op. cit. at 67, para. 112.
175    Id. at 67–68, paras. 113–21.
176    Id. at 57–58, paras. 96–97.
177    Id. at 58, para. 101.
178    Id. at 59, para. 102.
179    Library of Congress, Matson Photograph Collection, http://hdl.loc.gov/loc.pnp/matpc.18243, accessed 4. Sept. 2019.
180    Peel Public Testimony, op. cit. at 31, para. 695 (Weizmann Public Testimony).
181    Id. at 31, para. 689.
182    Id. at 35, para. 700–01.
183    Id. at 35, para. 701.
184    Id. at 37, para. 701.
185    Id. at 37, paras. 702–03 [emphasis added].
186    Peel Secret Testimony, op. cit. at 53 paras. 929–30, 58 paras. 993–94 [emphasis added] (Weizmann in camera Testimony).
187    Shaw Commission Transcript, op. cit. at 790, paras. 19,869–70; 19,873–74; 19,876–77; 19,879–80.
188    Peel Secret Testimony, op. cit. at 57 paras. 971–72 (Weizmann in camera Testimony).
189    Id. at 378, para. 6618.
190    Id. at 381, paras. 647–48 [emphasis added].

http://www.tccb.gov.tr
http://hdl.loc.gov
http://hdl.loc.gov


191    Weizmann Letters and Papers, op. cit., Series A, Vol XVIII at 3–22, Letter No. 4 (Weizmann to Lord Peel, 19 January
1937).

192    Id. at 17.
193    Peel Public Testimony, op. cit. at 288, para. 4533 (Ben-Gurion public testimony).
194    Id. at 289, paras. 4539, 4542.
195    Id. at 289, para. 4542 [emphasis added].
196    Peel Secret Testimony, op. cit. at 359, paras. 6286–91 (Ben-Gurion in camera testimony). Auni Bey nevertheless continued

meeting secretly with Zionist representatives, including twice during August 1937 in Geneva during the Permanent
Mandates Commission’s consideration of the Peel Commission’s partition proposal. Auni Bey asked the Jews to agree to a
single-state solution in which the Arabs would remain the majority of the population. The Jewish side preferred partition.
Memorandum from Gershon Agronsky to Weizmann, Ben-Gurion, Shertok and Goldman regarding “Second Talk with Auni
Bey,” Geneva, 26 August 1936, C.Z.A. Z4\32,084-2 and -3. Ben-Gurion had previously met secretly with Auni Bey in
Jerusalem on 18 July 1934 at the home of Hebrew University President Judah Magnes. Ben-Gurion recalled many years
later his immediate dislike of Auni Bey. “My initial impression was not encouraging. His face was not very pleasant.” D.
Ben-Gurion, My Talks with Arab Leaders at 18 (Third Press, 1973); see also S. Theveth, Ben-Gurion and the Palestinian
Arabs: From Peace to War at 135–37 (Oxford, 1985).

197    Peel Public Testimony, op. cit. at 199–204 (Testimony of Dr. Mordechai Eliash).
198    Id. at 244–46, paras. 3921–30 (Stein and Horowitz public testimony).
199    Id. at 248, para. 3937.
200    Id. at 248, paras. 3937–38.
201    Id. at 250, paras. 3962–65; id. at 252–53, para. 4015.
202    Id. at 279, paras. 4405 (Stein public testimony).
203    Id. at 277, para. 4365.
204    Id. at 281, paras. 4431–32.
205    Id. at 282–83, paras. 4459–60, 4463–66. The Commission did not end the session at that point, and continued asking Stein

questions for several more minutes.
206    The Palestine Government refused to allow Jabotinsky to enter Palestine. New Zionist Organization, Evidence Submitted to

the Palestine Royal Commission at 6 (New Zionist Press, 1937).
207    Id. at 370–71, para. 5641 (Jabotinsky public testimony).
208    New Zionist Organization, op. cit. at 43.
209    Cmd. 5479, op. cit.
210    Official Communique No. 11/37, Statement of Policy by His Majesty’s Government in the United Kingdom – Presented by

the Secretary of State for the Colonies to Parliament by Command of His Majesty (7 July 1937), reproduced in Priestland,
op. cit., Vol. III at 470–71. The Communique was later reprinted verbatim as a Command Paper, Cmd. 5513 (July 1937).

211    Weizmann Letters and Papers, op. cit., Series A, Vol. XVIII at 214, Letter No. 200 (Letter from Weizmann to Jan Christiaan
Smuts, 29 September 1937).

212    CAB/24/269/54, Cabinet 23 (37), Extract (Secret) from Conclusions of Cabinet Meeting (2 June 1937).
213    See Ch. 1, n.127.
214    CAB 24/269/54, op. cit.
215    Peel Commission Report, op. cit. at 20, para. 8.
216    Id.
217    Id. at 24, para. 19.
218    Id. at 39, para. 42.
219    Id. at 136, para. 47 [emphasis added].
220    Id. at 363.
221    Id. at 370.
222    Id. at 370–73.
223    Id. at 374.
224    Id. at 375–76.
225    Commissioner Copeland wrote a lengthy memorandum to the other Commissioners regarding the partition proposal,

indicating it represented his and Commissioner Hammond’s “joint suggestions on the main points.” The note characterized
the swaps of land and populations as “by far the most difficult part of the whole scheme.” CO 733/346/9, R. Coupland,
“Note for Discussion of Partition” (the note is undated, but the file indicates a date of 7 December 1936, which is
remarkable given the Commission was still several months away from completing the hearings).

226    Id. at 381–91. A note by Commissioner Coupland, written prior to the completion of the final Report, sheds interesting light
on the Commission’s deliberations regarding partition. Coupland described the partition proposal as the “Clean Cut” idea,
saying “[i]n broad outline it amounts to an effort to buy out the Arabs from a part of Palestine in which the Jews would be
left, we hope, undisturbed. We have no idea of what it may cost, or whether it is really practicable … I own to a fear that the
‘clean cut’ may result in a contused festering wound, and the blame for hasty clumsy surgery may be laid at our door.” CO
733/346/9, R. Coupland, “Note on ‘Clean Cut’” (23 May 1937).



227    Map from http://jcpa.org/article/peel-commission-report-1937-origins-partition-concept/, accessed 10 September 2019.
228    CO 733/346/9, Sir L. Hammond, “Note on ‘Clean Cut’” (21 May 1937).
229    Id. at 394–95.
230    The Times, 8 April 1937.
231    Hansard, HL Deb. 20 July 1937, Vol. 106 at 599.
232    Id. at 599–600.
233    Id. at 600.
234    Chancellor Papers, MSS Brit.Emp/. s 284, File 15/7, Letter from Lord Peel to Chancellor (11 July 1937).
235    Shaw Transcript and Exhibits, op. cit. at 440, paras. 11.149–63.
236    Chancellor Papers, op. cit., File 15/7, Letter from Frances Newton to Chancellor (12 July 1937). Newton wrote another

letter to Chancellor on 18 August 1937, this time blasting the Zionists “by blackguarding us” and “dictating their terms to
us.” Newton concluded this letter with an interesting warning: “I only hope we shan’t deal with the Arabs as insignificant
mosquitos and wake up to find them hornets!” Id. During her testimony before the Shaw Commission, Newton called the
Jews “arrogant.” Shaw Transcript and Exhibits, op. cit. at 4331, para. 10, 793.

237    FO 371/20,810, Letter from Arab Higher Committee to High Commissioner of Palestine (23 July 1937). The letter was also
published in pamphlet form, and can be viewed at www.loc.gov/rr/amed/pdf/palestine1/Memorandum-submitted-by-
Arab%20higher-committe.pdf, accessed 29 August 2019.

238    Id. at 2.
239    Id. at 6, 8–9.
240    Id. at 11.
241    Id. at 13.
242    Id. at 19.
243    Id.
244    Id. at 19–20.
245    FO 371/20,810, Telegram No. 427 from Sir Miles Lampson to Foreign Office (27 July 1937).
246    Weizmann Letters and Papers, op. cit., Series A, Vol. XVIII at 135, Letter No. 121 (Weizmann to Stephen S. Wise, 29 June

1937) [emphasis in original].
247    Id. at 117, Letter No. 105 (Weizmann to Winston Churchill, 14 June 1937).
248    Id. at 375–76, Letter No. 332 (Weizmann to Sir Harold MacMichael, 4 May 1938).
249    Id. at 207–08, Letter No. 194 (Weizmann to Nicolai Kirschner, 26 September 1937) [emphasis in original].
250    Id. at 218, Letter No. 200 (Weizmann to Jan Christiaan Smuts, 29 September 1937).
251    Id. at 278, Letter No. 255 (Weizmann to Leon Blum, 31 December 1937).
252    Id. at 369, Letter no. 329 (Weizmann to Albert Einstein, 28 April 1938).
253    R. Gavison (ed.), op. cit. at 87. For a more complete discussion of Jewish reaction to partition, see Y. Haim, Zionist

Attitudes toward Partition, 1937–1938, Jewish Social Studies 40(3), 303–20 (1978).
254    Cmd. 5634, Policy in Palestine at 5 (Jan. 1938).
255    Id.; see also C.330.M.222, 1937, VI, Permanent Mandates Commission, Minutes of the Thirty-Second (Extraordinary)

Session (30 July – 18 August 1937).
256    Cmd. 5634, op. cit. at 8.
257    Id. at 10.
258    Id. at 11.
259    Cmd. 5854, Palestine Partition Commission Report at 8 (Nov. 1938)
260    Id. at 4.
261    Id. at 13–14.
262    Cmd. 6019, op. cit. at 6–11, paras. 10–15.
263    The printed transcript of the public testimony heard by the Royal Commission contains 408 pages (Colonial No. 134),

whereas the printed transcript of the secret testimony contains 531 pages (FO 492/19).
264    United Nations General Assembly, Resolution 181 (II), A/RES/181(II) (29 November 1947)

http://jcpa.org
http://www.loc.gov


6
THE EARLY LEGAL BATTLES AND THEIR RELEVANCE
TODAY

Introduction

The early years of the Arab–Jewish conflict in Palestine were remarkable for the enormous role
the law played, both substantively and procedurally. The parties constantly invoked the Petition
process, developing a custom and practice of seeking relief from a succession of outside
authorities, from the Ottomans to the British to the League of Nations.

By the late 1920s and early 1930s the conflict had become as much a battle fought in the
courtroom as in the streets. The Arab and Jewish sides poured enormous time, effort and
resources into developing their legal arguments before the Shaw, Lofgren, and Peel
Commissions regarding the McMahon-Hussein correspondence, the validity of the Balfour
Declaration and the Mandate, and their respective rights and claims to the Wailing Wall. They
honed their legal arguments and refined their procedural tactics in a constant effort to gain legal
and political leverage against each other and to influence international opinion. The echoes of
those early substantive legal arguments and procedural tactics continue resonating to this very
day.

The substantive arguments made in the three trials before the Shaw, Lofgren, and Peel
Commissions, as well as the arguments the parties made to the Permanent Mandates Commission
of the League of Nations, planted the seeds for nearly all the key arguments the parties continue
making today regarding issues such as the legality of the Israeli occupation of the West Bank; the
legality of the Israeli-constructed barrier along sections of the so-called “green line”; the legal
justification for the Boycott, Divestment, and Sanctions movement; the legitimacy of the State of
Israel; and the ongoing Muslim suspicions of Israeli intentions regarding the Temple Mount.

And, of course, the Peel Commission gave rise to the idea of partition – the two-state solution
– which remains one of the key debates in the conflict today.

The modern legal conflict has also seen the parties reverse their roles in certain respects. For
example, during the 1920s and 1930s both sides repeatedly sought redress from the Permanent
Mandates Commission of the League of Nations, although the Jewish side enjoyed more success,
given the League’s general sympathy with the cause of Zionism. The Arab side also repeatedly
expressed reluctance about the objectivity of certain countries and generally mistrusted the
international community as a source of support.

In today’s world, quite the opposite situation prevails, as the Palestinian Arabs repeatedly have
sought – with great success – to engage the United Nations and its component agencies, as well
as the European Union on their behalf. The Israelis, on the other hand, generally regard with
skepticism the international community’s ability to serve as a fair and objective arbiter of the



parties’ respective legal claims, and therefore have invoked the same sorts of jurisdictional
objections the Palestinians raised before and during the Lofgren hearings.1

To appreciate the interplay between the early legal battles and today’s legal conflict, we will
first summarize the early Arab and Jewish legal arguments, and then examine their relevance
today.

The early legal battles summarized

Summary of the early Arab legal case

The early Arab legal case, as it evolved before the Shaw, Lofgren, and Peel Commissions, was
presented with skill and creativity. The Arab arguments became most effective, and created the
most concern for the British and the Jews, when they focused on textual, legal analyses of the
McMahon-Hussein correspondence and the provisions of the Covenant of the League of Nations,
rather than on the merits of British policy in Palestine. This focus on legal rather than policy
issues helped the Arab side hone their arguments, preparing them for the next several decades of
legal combat with the Israelis.

The early Arab legal case can, therefore, be summarized as follows.
First, the Balfour Declaration of 2 November 1917, and its statement that the British

Government “viewed with favour the establishment of a National Home in Palestine for the
Jewish People,” was void ab initio, because Britain had no legal right or standing to demise
Palestine to anyone as of November 1917. Britain had not yet conquered Palestine. World War I
had not yet ended. No treaties had yet been signed giving Britain any legal standing to assign
Palestine or any portion of it to anyone other than the pre-existing indigenous Arab majority.

Second, even if Britain possessed any legal right or authority to give or promise Palestine (or
any portion of it) to anyone while war was still raging, it had already exercised those rights in
favor of the local Palestinian Arabs when it allocated Palestine to them in McMahon’s 24
October 1915 letter to the Sherif, a full two years and 18 days prior to the Balfour Declaration.

Third, McMahon’s 24 October 1915 letter and the Sherif’s response to the letter formed a
treaty between current and future sovereigns, binding Britain thereafter to uphold McMahon’s
pledges to Hussein.

Fourth, the Covenant of the League of Nations, in paragraph four of Article 22, ratified
McMahon’s pledge of Palestine to the Sherif by declaring:

Certain communities formerly belonging to the Turkish Empire have reached a stage of development where their
existence as independent nations can be provisionally recognised subject to the rendering of administrative advice and
assistance by a Mandatory until such time as they are able to stand alone. The wishes of these communities must be a
principal consideration in the selection of the Mandatory.

The explicit reference to “certain communities formerly belonging to the Turkish Empire” can
only be read to mean the population of Palestine as it existed as of the end of the War, a
population consisting of more than 90 percent Arabs and less than ten percent Jews. Thus, the
text of the Covenant is consistent with McMahon’s correspondence with Hussein, promising
Palestine as one of the future territories for Arab independence.

The League, moreover, viewed this as a hallowed obligation, as a sacred trust of civilization,
codifying President Wilson’s commitment to self-determination for the former Ottoman imperial



territories.
Fifth, the McMahon-Hussein correspondence neither explicitly nor implicitly excluded

Palestine or reserved any portion of Palestine for additional Jewish immigration and settlement.
The word “Palestine” appears nowhere in any of McMahon’s letters. The specific reservation in
McMahon’s 24 October 1915 letter of “portions of Syria lying to the west of the Districts of
Damascus, Homs, Hama and Aleppo” can only logically be understood as referring to modern-
day Lebanon, which lies directly to the west of those four cities, and not Palestine, which lies to
the southwest. The ordinary canons of construction under English and International law require
the 24 October 1915 letter be interpreted based on the unambiguous wording of the letter. Any
attempt to alter the meaning by reading McMahon’s supposed intent into the letter fails as a
matter of law.

Sixth, nor does the general reservation in favor of French interests support the argument that
Palestine was excluded. After all, France voted for the Covenant of the League of Nations (it
even hosted the Peace Conference that produced the Covenant). The Covenant says nothing
about Palestine or any supposed exclusion of Palestine from the areas set aside for future Arab
independence, nor does it say anything about the Balfour Declaration or the Jewish People.
Certainly France, if indeed it claimed any interests in Palestine, would have taken steps to protect
those interests by demanding language be included in the Covenant, rather than voting for it
without such language.

Seventh, even if the Balfour Declaration was somehow valid ab initio, its promise of a
national home in Palestine to the “Jewish people,” wherever they may have been located, cannot
be reconciled with the very specific reference to “certain communities formerly belonging to the
Turkish Empire” in Article 22 of the Covenant of the League of Nations. The irreconcilable
conflict between the Balfour Declaration and Article 22 thus rendered the Balfour Declaration
legally null and void the moment the Covenant was ratified, based on the language of Article 20:

The Members of the League severally agree that this Covenant is accepted as abrogating all obligations or
understandings inter se which are inconsistent with the terms thereof, and solemnly undertake that they will not hereafter
enter into any engagements inconsistent with the terms thereof.

The Balfour Declaration constituted an official British Government promise of a national home
in Palestine to the entire “Jewish people,” wherever they lived throughout the world. But the
language of Article 22 of the Covenant would, at most, only have applied to the Jewish
community already residing in Palestine as of the end of the War, “a community formerly
belonging to the Turkish Empire.” The Balfour Declaration’s far broader promise to the non-
Palestinian Jews living in Europe and elsewhere conflicted directly with Article 22, and therefore
became void upon the ratification of the Covenant.

Eighth, therefore, the Balfour Declaration, even if it were somehow legally valid ab initio, was
abrogated by operation of law the moment 42 nations ratified the Covenant of the League of
Nations on 10 January 1920. Thus, the subsequent incorporation of the legally abrogated Balfour
Declaration into the San Remo resolutions on 25 April 1920 was itself legally null and void, as
was the incorporation of the San Remo resolutions into the never-ratified Treaty of Sevres on 10
August 1920.

Ninth, the incorporation of the Balfour Declaration into the 24 July 1922 Mandate for
Palestine likewise was legally null and void, regardless whether the Declaration was void ab
initio or subsequently voided as a result of the ratification of the Covenant of the League of



Nations. Therefore, all the provisions of the Mandate referencing the Balfour Declaration, the
establishment of a National Home for the Jewish people in Palestine, the role of the Jewish
Agency, and close settlement of the Jews on the land of Palestine, had no legal validity and must
be struck from the Mandate. Palestine, therefore, should have been treated the same as the other
former Ottoman Class A mandates such as Iraq, Transjordan, Syria, and Lebanon.

Tenth, the Mandate was also null and void for the separate reason that Britain was selected as
the Mandatory Power in violation of Article 22 of the Covenant of the League of Nations, which
required “the wishes of those communities [formerly under Turkish rule] must be a principal
consideration in the selection of the Mandatory.” Because the Palestinian Arabs had not been
consulted regarding the selection of Britain as the Mandatory Power, Britain’s appointment
should have been rescinded until a new Mandatory Power could be chosen after consultation
with the Palestinian Arabs. The Mandate should not have taken effect until that selection process
could be completed.

Eleventh, the only legally valid document bearing on Palestine subsequent to the ratification of
the Covenant of the League of Nations was the Treaty of Lausanne, ratified 24 July 1923. The
Treaty formally ended World War I, with Turkey surrendering all claims to its former Arab
territories, including Palestine. As with the Covenant of the League of Nations, but unlike the ill-
fated Treaty of Sevres, the Treaty of Lausanne said nothing about the Balfour Declaration, and
said nothing about a national home for the Jewish People in Palestine.

Twelfth, regarding the Wailing Wall and the pavement, the Muslims consistently maintained
their position that both the Wall and the Pavement were sacred Muslim shrines that had been
dedicated as Wakf property hundreds of years ago, following the Muslim conquest of Jerusalem.
As such, they were governed exclusively by Sharia Law and fell under the exclusive jurisdiction
of the Sharia courts.

Therefore, neither the British Government, nor the Lofgren Commission, nor the League of
Nations had any legal standing to adjudicate the supposed rights and claims of the Jews to the
Wall. The sole arbiters of those rights were the Muslim religious authorities, who had
consistently declared the Jews enjoyed no more and no less rights or claims than all other non-
Muslim religious communities.

Thirteenth, even if the Mandate had legal force, it still had to be construed in favor of granting
the Jews only de minimis rights at the Wall. The Status Quo concept, codified as a principle of
law in Article 13 of the Mandate, applied solely to “existing rights,” meaning only those very
limited rights the Jews enjoyed under Turkish rule. Thus, the Jews were permitted to visit the
Wall as tourists any time they wished, but pursuant to the legal force of the Status Quo, it was
against the law for the Jews to conduct prayer services at the Wall, or to bring any religious
paraphernalia or appurtenances of prayer to the Wall.

Because the Arabs viewed the Mandate as unlawful and the Wall as outside the jurisdiction of
either Britain or the League of Nations, the Arabs participated under protest in the three trials
before the Shaw, Lofgren, and Peel Commissions. But they participated vigorously nonetheless,
using the opportunity to press their legal arguments to influence British policy and world opinion
regarding the situation in Palestine from their perspective.

Summary of the early Jewish legal case



The Jewish case before the Shaw, Lofgren, and Peel Commissions, and before the Permanent
Mandates Commission of the League of Nations, tended to focus more on principles of fairness
and equity rather than on strict textual analyses of the various documents, although the Jews also
made certain arguments of a highly technical nature.

The Jewish case rested almost entirely on the legality of the Balfour Declaration and the
Mandate as independent, self-executing documents.

First, the Jewish side viewed the Balfour Declaration as a binding commitment undertaken
voluntarily by the British Government at a time when it was clear Britain was about to defeat the
Turks and oust them from Palestine. The commitment required Britain to use its “best endeavors
to facilitate” the establishment of a National Home in Palestine for the Jewish people.

Second, many of the same nations who had ratified the Covenant of the League of Nations in
January 1920 also approved the incorporation of the Balfour Declaration into the San Remo
Resolutions only three months later. By doing so, those nations elevated the Balfour Declaration
to the status of an enforceable international legal instrument, thereby undermining the Arab
claim that the Balfour Declaration lacked the imprimatur of the international community because
of the absence of any mention of it in the Covenant of the League.

Third, the Council of the League of Nations, acting on behalf of all member states, approved
the Mandate for Palestine in 1922. The Preamble not only repeated the wording of the Balfour
Declaration but took it a step further, declaring “recognition has thereby been given to the
historical connection of the Jewish people with Palestine and to the grounds for reconstituting
their national home in that country.”

Fourth, the implementing provisions of the Mandate also made clear that establishing a
National Home for the Jewish people was the top priority and main focus of the Mandate. Hence,
Article 2 required the Mandatory to place the country under such political, administrative, and
economic conditions as would secure the establishment of the Jewish national home. Article 4
recognized the Zionist Organization as a public body for the purpose of advising and cooperating
with the Administration of Palestine in such economic, social and other matters as may affect the
establishment of the Jewish national home and the interests of the Jewish population in Palestine.
Article 6 required the Mandatory to facilitate Jewish immigration and encourage “close
settlement by Jews.” Article 22 recognized the recently reborn Hebrew language as one of the
official languages of the country, and required Hebrew to appear on all postage stamps and
currency. Significantly, no similar provisos were included on behalf of the Palestinian Arabs.

Fifth, as discussed in Chapter 5, the Jewish side also refuted the Arab legal claims regarding
the McMahon-Hussein correspondence, relying heavily on subsequent British Government
statements affirming McMahon’s intent to exclude Palestine from his pledge to the Sherif. The
Jews also echoed British arguments that the Palestinian Arabs should not be viewed as third
party beneficiaries of McMahon’s commitments to the Sherifian Arabs, especially given Feisal’s
supportive letters in 1919 to Frankfurter and Samuel, and most importantly in light of the
“treaty” Feisal signed with Weizmann in 1919.

Sixth, regarding the alleged conflict between the Balfour Declaration and the Mandate with
Articles 20 and 22 of the Covenant of the League of Nations, the Jewish side argued the words
“certain communities” meant some, but not all the communities formerly belonging to the
Turkish Empire. Therefore, absent any clear language referencing the indigenous Arab
community of Palestine, there was no basis for finding a conflict between Article 22 and the
Mandate.



Seventh, regarding the Arab claim that the Mandate was void because the Palestinian Arabs
had not been consulted regarding the selection of Britain as the Mandatory Power, the Jewish
side noted the legal advice it had received in 1921 from Sir William Finlay, who opined the
language was not applicable to Palestine. Moreover, even if the language were applicable to
Palestine, the language merely indicated the wishes of the local community were a principal
consideration, but not the principal consideration in determining who to select as the Mandatory.

Eighth, having established the legality of the Balfour Declaration and the Mandate, the Jewish
side argued for the broadest possible interpretation of its terms, while taking care not to demand
outright (at least not during the pre-Holocaust period) a State of their own in Palestine. Thus, the
Jews argued the Mandate should be interpreted as requiring Britain to do everything possible to
facilitate Jewish immigration and land acquisition, while using its military and police power to
protect the Jews from Arab violence (or allow the Jews to arm and protect themselves). The Jews
viewed the project of building the National Home as an ongoing, never-ending work in progress,
meaning Britain’s mandate-related obligations to the Jews would also remain ongoing and never-
ending.

Summary of the early British legal case

The British legal case reflects the Government’s constant struggles with the McMahon-Hussein
correspondence and its attempts to reconcile its “double duty” to the Jewish people and the
Palestinian Arabs.

The British argued McMahon’s 24 October 1915 letter was, on its face, unambiguous and did
not contain any promise of Palestine to the Arabs, based on both the specific geographic
reservation of areas lying to the west of the Districts of Damascus, Homs, Hama, and Aleppo,
and the general reservation in favor of French interests. The British further argued that any
ambiguity in the letter should be resolved in Britain’s favor. Even though ordinary legal rules
require documentary ambiguities to be resolved against the drafter, Britain argued the strong
evidence of British intent to exclude Palestine, and the equally strong evidence of the Sherif’s
and Feisal’s contemporaneous acquiescence in that intent, required the ambiguity be resolved
against the Arabs. On that basis, the correspondence did not create any legally binding promise
of Palestine to the Arabs. Therefore, neither the Balfour Declaration nor the Mandate were in
conflict with the McMahon-Hussein correspondence.

Nor did Articles 22 and 20 of the Covenant of the League of Nations undermine the legal
validity of the Mandate. Even if the Palestine Arabs were included in the term “certain
communities,” at most their independence was treated merely as a future possibility,
“provisionally recognised subject to the rendering of administrative advice and assistance by a
Mandatory until such time as they are able to stand alone.”

Regarding Article 20, the British response, best articulated by Lord Peel during his
questioning of the Mufti, focused on the words “inter se,” limiting the abrogation of prior
inconsistent agreements only to those agreements between members of the League of Nations.
The Balfour Declaration was not such an agreement, as neither Lord Rothschild nor the “Jewish
People” were members of the League. Nor did President Wilson’s endorsement of the
Declaration somehow render the Declaration an agreement between the United States and
Britain, and even if it did, the United States itself was not a member of the League. Thus, the



abrogation requirement of Article 20 had no impact on either the Balfour Declaration or the
related provisions of the Mandate.

On the other hand, the British consistently argued, despite Churchill’s contrary position in his
secret testimony before the Peel Commission, that the Balfour Declaration and the Mandate
created two equally binding British obligations to the Jews and Arabs. The important obligation
to facilitate the establishment of a Jewish National Home and Jewish immigration had always to
be balanced against the equally important duty to safeguard the civil and religious rights of the
non-Jewish population of Palestine, and to ensure the “rights and position” of the Palestinian
Arabs were not prejudiced.

Britain tried to strike this balance by adopting a narrow interpretation of its obligations under
Article 2 of the Mandate to secure the establishment of a Jewish National Home in Palestine, and
its obligations under Article 6 of the Mandate to “facilitate Jewish immigration under suitable
conditions” and “encourage … close settlement by Jews on the land.” Throughout the 1920s and
1930s the British expressed concern about Jewish land acquisition and the impact on Arab tenant
farmers. British officialdom seized on the Churchill White Paper’s “economic absorptive
capacity” concept as a way to justify their narrow reading of their obligations to the Jews while
carrying out their obligation to protect the Arabs. Thus, the Shaw Commission Report, the Hope
Simpson Report, the Passfield White Paper, the Peel Commission Report, and the MacDonald
White Paper all expressed, in varying degrees, concern about the pace of Jewish immigration and
the impact on the Arab “position” in Palestine.

The British also interpreted the phrase “National Home” narrowly. If the British could argue
the National Home had been established by virtue of the large influx of Jews during the 1920s
and early 1930s, as well as the creation of Jewish cities, towns, colleges, and universities, and the
success of Jewish agriculture, then the British could declare they had fulfilled their Mandate-
related obligations to the Jews, and could therefore ban or impose strict limitations on future
Jewish immigration and land acquisition, while focusing on continuing to safeguard Arab
religious and civil rights.

In many ways, the British reliance on the Status Quo and the Mandate as having the force of
statutory law trapped them into an overly legal view of the conflict on the ground. The decision
to address the rapidly increasing tensions at the Wailing Wall following the 1928 Yom Kippur
incident by issuing a legalistic White Paper, followed shortly by a request to the Law Officers of
the Crown for legal advice, demonstrates just how much Britain viewed the Muslim-Jewish
conflict in Palestine as an inherently legal conflict, one that could be addressed with substantive
and procedural legal responses.

Political context of the early legal battles

All three parties to the early legal battles – Arab, Jewish, and British – used the law during the
Mandate period not just as a substantive legal and procedural tool, but also as a political lever.
The Arabs and Jews, each lacking sufficient military or economic power to achieve their
objectives, hoped to gain political advantages against each other by using the law to increase the
political pressure on the British and the League of Nations. The British, as the ruling power in
Palestine, used the law initially as a mechanism to position themselves as a neutral party, focused
on balancing their competing obligations under the Mandate, and later as the basis for justifying
a tilt toward Arab interests.



The British: tension between law and politics

The British political commitment to the Jews began with the wartime Balfour Declaration. The
Balfour Declaration later acquired legal status when the League of Nations incorporated it into
the Mandate. The British administered Palestine using the same governance model it had
employed throughout the Empire, creating a local civilian government headed by a High
Commissioner who reported directly to the Colonial Secretary. The British established a legal
infrastructure in Palestine, with lawyers, judges and police acting to maintain public order by
enforcing a combination of various laws inherited from the Ottomans, plus additional British
Orders-In-Council and Mandatory government enactments.

The Mandate, however, also superimposed an additional layer of governance on Palestine,
along with an overarching legal regime. The British Government stood accountable for the
manner in which it implemented the Mandate to the Council of the League of Nations, through
the supervisory authority and oversight of the Permanent Mandates Commission. The British
government in Palestine also had to comply with and enforce the substantive provisions of the
Mandate itself, including the apparently conflicting requirements to secure the establishment of a
National Home for the Jewish people, while simultaneously safeguarding the civil and religious
rights of the non-Jewish population of Palestine and ensuring the Arabs’ rights and position were
not prejudiced.

The British recognized early the legal and political challenges the Mandate presented. They
realized both the Arab and Jewish sides believed the British Government had made binding
promises of self-determination to each of them. They understood the depth of religious and
political division between the communities. The British, therefore, sought to use the law and the
legal process to position themselves as a neutral and even-handed arbiter of Jewish–Arab
relations in Palestine. Britain’s reliance on substantive legal concepts such as the Status Quo, its
interpretation of the Mandate as permitting Jewish immigration only to the extent of the
economic absorptive capacity of the country, and its use of procedural mechanisms such as
Commissions of Enquiry, were all designed to portray Britain as non-partisan, fair, and
committed above all else to the rule of law.

Britain’s heavy reliance on the Status Quo as a legal concept illustrates this point. By
interpreting Article 13 of the Mandate as codifying prior Turkish rules regarding the Holy
Places, Britain sought to position itself as simply carrying out the directive of the League of
Nations to maintain and enforce the same legal regime that existed under Turkish rule. Britain
repeatedly argued, both to the local Arabs and Jews, to the Zionist leadership in London, and to
the Permanent Mandates Commission in Geneva, that its sole obligation under Article 13 was to
continue enforcing the prior Turkish rules exactly as the Turks had done before the War, and not
to add or detract from those rules.2

In many ways, however, the entire concept of the Status Quo was based on fiction. The
Ottomans never promulgated any legislation addressing Jewish worship rights at the Wall, nor
did they issue even a basic set of rules or “instructions” for Jewish prayer at the Wall, as the
British had done in October 1929. The spotty record of Ottoman firmans and Sharia Court
rulings introduced into evidence before the Lofgren Commission hardly comprised any basis
upon which the British could meaningfully define the pre-War legal rules regarding the Wall and
the pavement. Indeed, the evidence introduced before the Lofgren Commission unmasked the
pre-existing Status Quo as a highly malleable concept, ebbing and flowing and depending more



on petty bribery rather than on a fixed set of rules.
Nevertheless, Britain anchored itself to the Status Quo because it wanted to treat the Wall

dispute as essentially a legal question, rather than as a highly charged intercommunal religious or
political clash. Britain cast itself as a neutral, impartial third party simply discharging a legal
obligation to the League of Nations to maintain compliance and continuity with Turkish law.
Cust’s comprehensive memorandum describing the Status Quo represented the British
authorities’ attempt to demonstrate they were following pre-existing Turkish legal practices to
the letter. Indeed, throughout the 1920s the British authorities repeatedly described the Status
Quo as having the force of law. This explains why Keith-Roach viewed the removal of the
screen during the fateful events of Yom Kippur 1928 as nothing more than a simple law
enforcement matter.

Britain also had other political motives for the legalistic approach it took to the Wall. By
applying a narrow interpretation to Article 13 of the Mandate as embodying only the pre-War
Status Quo, and by treating the Status Quo as having the force of law, Britain tried to achieve the
political objective of avoiding a repeat of Muslim violence in Palestine (already a worry after the
1920 Nebi Musa riots and the 1921 Jaffa riots). Britain was also keenly focused on avoiding a rift
with the much larger Muslim population in India. By maintaining strict compliance with prior
Turkish practices, Britain hoped to avoid offending Muslim sentiment in Palestine and elsewhere
by arguing it was faithfully implementing the same policies as the prior Ottoman Muslim rulers.

Britain’s continuous reliance on Commissions of Enquiry also reflected its commitment to
using the legal process and legal procedure to achieve the political objective of even-handedness.
But those same Commissions also sowed the seeds for Britain’s eventual tilt in favor of Arab
rights in Palestine. The Haycraft Commission criticized Zionist aspirations. The Shaw
Commission raised deep concerns over Jewish immigration and land acquisition, even though
those issues fell far beyond the scope of the Commission’s Terms of Reference. Preedy’s
performance during the Shaw Commission hearings, especially the stark contrast between his
friendly cross-examination of the Mufti and his extremely hostile questioning of Braude and
Sacher, raised questions about the British Government’s objectivity. And the Peel Commission
recommended dividing Palestine into separate Jewish and Arab states, even though Britain had
maintained well into the late 1920s and beyond that McMahon had never promised the Sherif
any portion of Cisjordan Palestine as part of the areas set aside for future Arab independence.

The British, therefore, began by approaching the law as a means of establishing its bona fides
as a fair, even-handed administrator of Palestine. But as public order deteriorated sporadically
during the early 1920s and more intensively during the August 1929 riots and thereafter, the
British substantially altered their approach, employing the law in the service of their increasingly
urgent political objectives of limiting Jewish immigration and land acquisition and reducing
Arab violence by placating Arab fears of an eventual Jewish majority in Palestine.

Therefore, beginning with the Shaw Commission and continuing through the Hope Simpson
report, the Peel Commission Report, the Woodhead Commission report, and eventually
culminating in the 1939 MacDonald White Paper, Britain slowly and inexorably used the legal
constructs of “economic absorptive capacity,” “double-duty,” “safeguarding Arab rights and
position” and the “completion” of the Jewish National Home in Palestine to abandon the pretense
of legal neutrality and serve the evolving British political interest in restricting Jewish
immigration and land acquisition, and adopting a more pro-Arab stance.



The Arabs: law as a key political resource

For the Arabs, the law began during the early years of the conflict as a platform for filing
petitions with the Sultan and later the British government in Palestine. The Arabs were highly
skeptical of participating in the Shaw, Lofgren, and Peel hearings, fearing they would not receive
fair treatment, and raising doubts about the jurisdiction of the Commissions to adjudicate matters
involving Muslim Holy Sites and Arab land.

But the Arabs soon realized the enormous potential of the law as a resource for advancing
their political objectives. Their success before the Shaw Commission was particularly striking.
The Arabs began the trial having already been declared guilty in Chancellor’s 1 September 1929
Proclamation, and yet emerged from the trial with a stunning and sweeping victory. The Arab
side benefited especially from the excellent legal skills of Stoker and Auni Bey. Stoker, who
came into the Shaw hearings as a little-regarded British barrister, and who the Zionists ridiculed
as a nonentity, displayed far greater strategic courtroom skills than his vaunted opponent, the
once-and-future Solicitor General of His Majesty’s Government, Sir Boyd Merriman.3

Stoker and Auni Bey effectively used the law and legal concepts to argue the Arabs had been
treated unjustly, and to raise questions regarding the legal validity of the Balfour Declaration and
the corresponding provisions of the Mandate. They succeeded beyond anyone’s expectations.
The Shaw Commission blamed the Jewish Tisha b’Av demonstration as the immediate cause of
the riots, found the riots had not been premediated, determined the riots were not seditious,
exonerated the Mufti, and strayed far beyond its Terms of Reference to address the Arab-raised
“major issues” such as the McMahon-Hussein correspondence, the Balfour Declaration, and
Jewish immigration and land acquisition.

While the Arabs were not quite as successful before the Lofgren Commission, they built on
their experience from the Shaw Commission by using the Lofgren trial as a platform to make
their case to a broader international audience and to energize the Muslim world on behalf of the
Palestinian Arab cause. The Mufti therefore succeeded in using the legal dispute regarding
Jewish rights of access to the Wall and their appurtenances of prayer as a launching pad for
transforming the courtroom debate into part of the larger battle against Zionism, a political-
religious cause for the entire Muslim world.

Indeed, by the time the Lofgren Commission hearings had concluded, the Mufti seemed
determined to achieve the political objective of halting and reversing the progress of Zionism
through the unlikely combination of violence and law. The more violence he incited, the more
pressure the British would feel to make concessions to the Arabs during the legal process.

The Arabs tried to further this approach during the Peel Commission hearings, when they
offered (albeit late, only after initially boycotting the proceedings) not just their most important
political and legal personalities as witnesses, but also made various comprehensive written legal
submissions to the Commission. But the Mufti’s intransigence and his refusal to compromise
produced a huge setback for the Arab cause when the Peel Commission endorsed the creation of
a Jewish State in a portion of Palestine.

The Arab side nevertheless persisted in its legal arguments following the disappointing
outcome of the Peel Commission. By the time the Arabs met with the British in London in 1939,
they had succeeded in moving the British, through the force of their legal arguments, to question
the strength of Britain’s own legal case regarding whether McMahon had excluded Palestine
from his pledge to the Sherif. Several British officials openly expressed skepticism of Britain’s



legal position.
The Arab legal approach during the early years of the conflict (as it is today) was also marked

by a great degree of consistency and an unwillingness to compromise or moderate their legal
positions. From the moment in the early 1920s when the Arab side began arguing the Balfour
Declaration was illegal, their core argument remained the same: McMahon had entered into a
binding treaty with the Sherif promising Palestine to the Arabs, and therefore the Balfour
Declaration was illegal. The Arabs developed additional supporting arguments along the way,
but the core argument remained the same and continues to appeal to certain Arab groups today.4

Ironically, while the Arabs increasingly embraced the law as a favored tool during the early
years of the conflict, they failed to litigate their way to complete political victory against the
Jews. The experience of the Shaw Commission, in particular, demonstrated that knock-down,
drag-out litigation would never offer a viable means for resolving the conflict between the
parties. The experience of the failed settlement negotiations during and after the Lofgren
Commission hearings further demonstrated the limitations of the law as a platform for achieving
voluntary agreement between the parties. But the lesson the Mufti seemed to draw from both
experiences was that the law offered a highly useful tool for the Arab side, in tandem with
violence, to cause the British to harbor second thoughts about its commitments to the Jews.

The Palestinian Arabs continue relying today on the law as one of their key tools in the
conflict. They have enjoyed even more success than the Mufti, given the far more favorable
receptivity to their arguments throughout the international community and the added factual
element of Israel’s post-1967 occupation of the West Bank. The same international community
that had little or no interest in Palestinian statehood during the Jordanian occupation of 1948–67
has, ever since 1967, championed Palestinian self-determination in the West Bank and Gaza as
one of the top two or three issues animating the global agenda. In large part that has been the
result of the Palestinian reliance on many of the same legal arguments originally developed by
the Mufti and Auni Bey Abdul Hadi during British rule.

The Jews: law as an uncertain political resource

The Jewish experience with the law during the early years of the conflict evolved from high
hopes to dashed expectations to revived optimism. Weizmann expended enormous political
capital to persuade the British Government to order the Shaw Commission to conduct a full-
blown trial pitting the Jews against both the Arabs and the Mandatory Government. Weizmann
also expended enormous sums of money to pay Merriman’s and Lord Erleigh’s legal fees.

But Weizmann’s gambit backfired, as Merriman and Erleigh turned out to be no match for the
supposedly less qualified Stoker and Preedy. Merriman and Weizmann made an enormous
strategic error by seeking to use the trial to condemn the Government of Palestine and its highest
officials, seemingly blind to the reality that a Commission of Enquiry composed of a former
Colonial Judge and three MPs would never deliver a verdict in favor of the Jews and against the
Mandatory Government or any of its officials.

Fortunately for the Jewish side, however, Weizmann changed course for the Lofgren trial,
allowing Kisch to retain Mordechai Eliash to represent the Jews. Eliash was, by far, the best
lawyer to appear before any of the British Commissions of the 1920s and 1930s. One could take
issue with his quick concession regarding Jewish lack of ownership of the Wall; or one could



defend the early waiver as a brilliant tactical move that took the strongest Arab legal argument
(Wakf ownership) off the table, thereby enabling Eliash to focus the Commission on the key
issues involving the Jewish rights of access to the Wall and to bring appurtenances of prayer.
Either way, Eliash’s performance before the Lofgren Commission was superb, and set the stage
for the even better performance of the Jewish witnesses (especially Weizmann) before the Peel
Commission.

But for all of Eliash’s skill in the courtroom, the Mufti refused to consider settling the dispute
after the trial concluded and before the verdict was rendered, even though Lofgren and the
British had implored him to do so. The Mufti instead preferred to take the risk that the Muslims
could end up with a worse outcome in the form of an adverse verdict.

The failed settlement negotiations revealed a key difference in the parties’ early strategic
approach to the law. Whereas the Jews would have been happy to use Eliash’s highly effective
courtroom performance as leverage to drive a negotiated settlement of the dispute over the Wall,
the Mufti had no interest in settling anything, preferring instead to use the courtroom and the
legal process as a platform for consistently and continuously airing Palestinian Arab grievances,
taking absolutist positions, and pitting Arab nationalism against Zionism, while fomenting
violence to force British concessions. What mattered most to the Mufti was keeping the dispute
alive, whereas what mattered most to the Jews was making the dispute go away.

In many ways the same can be said of the parties’ approach to the role of the law in the
conflict today. The Palestinian Arab strategy, as we will see below, continues to be based on
using the law not necessarily as a means to achieve a final settlement of the conflict, but instead
as a platform for airing their grievances, for keeping Israel on the defensive in the court of
international public opinion, and for delegitimizing various Israeli actions and perhaps even the
State of Israel itself.

The Jews, therefore, after initially viewing the law as a key tool in the conflict, quickly lost
confidence in the utility of the law and focused on pursuing other options, especially following
the crushing defeat before the Shaw Commission. The Jews tended to place much more
importance on Weizmann’s personal relationship and behind-the-scenes diplomacy with the
British Government, even with those officials who did not like him. This new approach played
out before the Peel Commission, when Weizmann testified in camera on four separate occasions
– far more than any other witness – patiently and persuasively making the case for Zionism, far
more as a stateman than as a legal advocate.

The modern-day Israeli government likewise places less emphasis on the law as a lever in the
conflict than does the Palestinian Arab side, preferring instead behind-the-scenes diplomacy,
military might and economic strength as the keys to protecting and advancing its interests.

The legal battles today

These, therefore, were the core substantive legal arguments the parties developed during the
1920s and 1930s to advance their positions and influence international opinion. The parties
developed a custom and practice of repeatedly using the law and the legal process to make those
arguments, and took full advantage of the Shaw, Lofgren, and Peel Commission hearings to
make those arguments through testimony, cross-examination, opening statements, closing
arguments, and written submissions.

The arguments the parties made 90 years ago contained the seeds of many of the substantive



arguments the parties continue making today. Moreover, the procedural tactics the parties
developed to pursue those arguments during the early years of the conflict, and the custom and
practice arising from those tactics, continue to be followed to this day, as the parties – especially
the Palestinians, the party lacking statehood – have continued the longstanding pattern of using
the law as tool, a resource, and a weapon to advance their positions and influence global opinion.

We can, therefore, trace the substantive legal strategies and procedural tactics the parties
employ today regarding the legality of the Balfour Declaration and the Mandate, and their rights
and claims to the Wailing Wall, to the strategies and tactics they tested and refined nearly one
hundred years earlier. A full exploration of the current legal arguments and legal strategies of the
parties lies beyond the scope of this study, but it is interesting nonetheless to take note of the
similarity between today’s arguments and strategies and those of nearly a century ago.

New dimensions – same substance

The Legitimacy of the Balfour Declaration and the Mandate

In May 1964 the Palestine Liberation Organization was formed and the original Palestine
National Charter was adopted as its governing document.5 The Charter called for the liberation
by armed force of all of Palestine, including the portion comprising the State of Israel.

The Charter invoked some of the same legal language Auni Bey had used decades earlier
before the Shaw and Peel Commissions. For example, the Charter characterized the Balfour
Declaration and the Mandate as a “fraud.”6 The Charter further described the 1947 United
Nations partition plan, which the General Assembly approved, as “illegal.”7 The Charter again
mirrored Auni Bey’s legal approach when it declared, “[t]he People of Palestine believe in
peaceful coexistence on the basis of legal existence, for there can be no coexistence with
aggression, nor can there be peace with occupation and colonialism.”8

Three years later, in July 1967 (several weeks following the Six-Day War), a group of Arab
jurists convened in Algiers to discuss the legal implications of Israel’s military victory and its
occupation of the West Bank, Gaza, and Sinai.9

The report of the proceedings of the Algiers conference demonstrates how the participants
took their cues from the Mufti’s and Auni Bey’s arguments decades earlier before the Shaw,
Lofgren, and Peel Commissions regarding the legitimacy of the Balfour Declaration and the
Mandate. The Algiers Conference therefore represents a key bridge between the early and
modern legal eras of the conflict.

First, the Conference reiterated the Arab legal argument that Britain had promised Palestine to
the Arabs in the McMahon-Hussein correspondence:

The exclusion of Palestine from the field of British promises – which, according to the British interpretation, did not cover
the above-mentioned areas of Syria – was in reality a consequence of the fact that these areas were the ones over which
France was anxious to exert her influence. These areas are situated along the coast of northern Syria and are close to
Beirut. But Palestine is not included in the said areas, for it is situated to the south, not to the north of Syria.10

Second, the jurists argued the Balfour Declaration was illegal, because “it concerned a territory
with which Britain had no legal relation and which she bestowed on a party that was not
qualified to receive it.”11 This argument tracked Auni Bey’s testimony before the Peel



Commission when he said, “no nation in the world can be allowed to dispose of another nation’s
property.”12

Third, the Conference argued the Balfour Declaration lacked legal force because it was not an
agreement between states, but instead merely a private letter between Balfour and Rothschild.13

Fourth, the Conference argued, as had the Mufti, Auni Bey, and others before the Shaw and
Peel Commissions, that the provisions of the Mandate incorporating the Balfour Declaration
were null and void, because they conflicted with Articles 20 and 22 of the Covenant of the
League of Nations.14

Fifth, the Conference noted the Treaty of Lausanne “made no mention at all” of the Balfour
Declaration or a Jewish national home in Palestine, that the omission was deliberate, and it meant
the international community did not intend to allow a National Home for the Jewish people in all
or any part of Palestine.15

The Algiers Conference concluded by noting “the Mandate for Palestine remains in
conformity with the Covenant of the League of Nations, except in its provisions regarding the
creation of a Jewish national home.”16

The following year, Law Professor Nathan Feinberg of the Hebrew University of Jerusalem
published a lengthy rebuttal to the Arab jurists’ arguments, reprising many of the Jewish legal
arguments from the 1920s and 1930s and representing yet another source of continuity with the
early legal battles of the conflict.17 For example, Feinberg rebutted the Arab jurists’ argument
regarding the Treaty of Lausanne’s failure to mention Balfour Declaration, noting the omission
was legally insignificant, “since the decision as to Palestine was taken a year before the signing
of the Treaty, there was absolutely no need for Palestine and the Balfour Declaration to be
mentioned it.”18

Other modern-era Arab legal scholars have maintained this continuity of legal argument with
the early efforts of the Mufti and Auni Bey. For example, the Palestinian lawyer and law
professor Henry Cattan argued in the early 1970s that the Balfour Declaration “was an illegal
interference with, and a trespass upon, the natural rights of the Palestinians in their homeland,”
and was therefore invalid per se.19 Moreover, Cattan argued, as had both the Mufti and Auni
Bey, that the Balfour Declaration was invalid because it conflicted with McMahon’s prior pledge
of Palestine to the Arabs.

Cattan also argued, as had Auni Bey, that at the time Britain issued the Balfour Declaration it
“possessed no sovereignty or dominion in Palestine enabling it to make a valid promise of any
rights, whatever their nature or extent, in favour of the Jews of the world.”20 Cattan further
echoed the Mufti and Auni Bey when he argued the Mandate for Palestine was invalid because it
conflicted with Article 22 of the Covenant of the League of Nations. He also argued the Mandate
was invalid because it did not provide for Palestinian self-determination, and because the
Palestinian Arabs were not consulted in advance of Britain’s selection.21

Cattan also discussed the interplay between the Treaty of Sevres and the Treaty of Lausanne.
Although the Balfour Declaration had been incorporated into the Treaty Sevres, that treaty was
never ratified. On the other hand, the Treaty of Lausanne, which was ratified, made no mention
of the Balfour Declaration or the establishment of a National Home for the Jewish People. Thus,
according to Cattan:

Turkey, as the previous sovereign over Palestine, did not, upon renunciation of its sovereignty, mortgage the future of
Palestine with any obligation relating to the establishment of a Jewish national home. Thus, the attempt made in the



Treaty of Sevres to validate the Balfour Declaration by securing the acceptance of the previous territorial sovereign
failed.22

Nor, Cattan argued, did the incorporation of the Balfour Declaration into the Mandate legitimize
the Balfour Declaration. Once again, Cattan based his argument on Auni Bey’s theory that
Britain had no lawful authority as of 2 November 1917 to allocate any portion of Palestine for a
Jewish National Home:

The argument of an ex post facto validation of the Balfour Declaration by the British mandate has no legal basis. If, as is
clear, Great Britain possessed no sovereignty over Palestine and no power to make the Declaration, then such a
Declaration was a nullity, and the position is no better if other Powers, such as France, Italy and the U.S.A., or any
number of Powers which also possessed no sovereignty over Palestine, joined in approving the Declaration. Such an
approval would be a nullity and would have no validating effect. An accumulation of nullities cannot generate a valid
juridical act.23

In the late 1990s the Palestinian Professor Musa Mazzawi reprised many of the Arab legal
arguments from the days of the Mufti and Auni Bey. Muzzawi argued the McMahon-Hussein
correspondence promised Palestine to the Arabs (notwithstanding anything Feisal may have said
in 1919 to Weizmann or anyone else), that Britain did not have the legal authority when it issued
the Balfour Declaration to promise the Jewish people a national home in Palestine, and that
Articles 22 and 20 of the Covenant of the League of Nations rendered void those portions of the
Mandate regarding the creation of a national home for the Jews.24

Recent Arab scholarship continues to follow in the same footsteps, arguing the international
community intended Article 22 would lead to Palestinian Arab self-determination.25 Other non-
Arab scholars have made their own significant contributions to the modern Palestinian legal case,
including claims that Palestine (as we regard it today) achieved statehood during the Mandate
period and has maintained that status ever since, as well as other evolving legal theories about
Palestinian refugee rights and other related issues.26

The Palestinian side has also continued to maintain a focus on the McMahon-Hussein
correspondence as relevant to the conflict today. For example, in 2014 the Institute for Palestine
Studies published a book containing reprints of J.M.N. Jeffries’ 1923 Daily Mail articles
regarding the McMahon-Hussein correspondence.27 The publication of the book reflected the
Palestinians’ continuing emphasis, one hundred years after the fact, on the alleged injustice of
the broken McMahon pledge of Palestine to the Arabs.

The 100th anniversary of the Balfour Declaration in 2017 also stimulated an outpouring of
conflicting commentary and reaction throughout the Arab and Jewish worlds. As noted in the
Introduction to this study, the Palestinians demanded Britain apologize for issuing the
Declaration, or face litigation if it refused. Other commentary resurrected and echoed many of
the arguments the Mufti, Auni Bey, and other prominent Palestinian Arabs had made 90 years
earlier to the Lofgren, Peel, and Shaw Commissions.

In a recent essay, for example, Palestinian Authority President Mahmoud Abbas criticized the
Balfour Declaration and the November 1947 United Nations partition resolution, employing
nearly the same language the Mufti and Auni Bey had used nearly 90 years earlier:

Balfour’s perfidy anticipated the international community’s disrespect for the rights of Palestinians after Israel’s founding.
Thirty years later, on November 29, 1947, the United Nations General Assembly (UNGA) adopted Resolution 181 (II)
calling for the partition of Palestine into two states. Again, this decision disregarded the wishes, aspirations, and the very
rights of the indigenous population of Palestine. The Palestinian leaders spared no effort in communicating the voice of
the people, visiting London countless times, as well as several other world capitals, asking for the rights of the Arab-



Palestinian people to be respected and calling for the fate of Palestine to be decided through democratic free elections that
would reflect the will of the Palestinian people. This was totally ignored by the British government, guided by the Balfour
agenda of denying our nation political rights.28

In recent years the Palestinian position regarding the legality of the Mandate has continued to
evolve, while still rooted in the core argument of the Mufti and Auni Bey that the Mandate could
only survive as a matter of law if the Balfour-related provisions were deleted. Thus, the
Palestinian legal case today has tended to rely on those portions of the Mandate safeguarding
Palestinian civil rights as the legal basis for Palestinian Statehood, while continuing to question
the legal validity of the Balfour-Mandate grant of a National Home to the “Jewish People,” who,
according to some scholars on the Palestinian side, are not a recognized entity under
international law.29

One Jewish scholar, commenting at a recent Hebrew University law faculty colloquium
devoted to the Mandate, noted this evolution in the Palestinian position, as well as how Jewish
settlers in the West Bank have also looked back to the Mandate to support their own legal
claims:

[A]sking why it is important to revert to the Palestine Mandate as a source of rights, Professor Ronen held that the
assertion that the West Bank is Mandated territory serves a number of goals. First, it supports a territorial claim that, like
Quigley’s claim regarding Mandate-based Palestinian statehood, appears invincible. If Mandatory Palestine is designated
to serve as the national home for the Jewish people, no adverse possession or claim can detract from that right: neither
Jordan’s possession of it in 1948, nor later Palestinian claims to a state. Second, to the extent that the present controversy
revolves specifically on the legality of the settlements and the prohibition under Article 49 of the Fourth Geneva
Convention, the invocation of an explicit provision calling for settlement means that the conflict is not between a legal
norm and a contrary policy, but between two contradictory legal norms.30

Another participant at the Hebrew University workshop addressed the Arab claim that Britain
had no right to allocate Palestine as a National Home for the Jewish people, noting under
international law as it existed as of the end of World War I, as well as the Treaties of Sevres and
Lausanne, that as a matter of law both Britain and France “had the power to dispose of the
Ottoman Empire, including Palestine.”31

The ongoing dispute over the legal significance of the McMahon-Hussein correspondence, the
legitimacy of the Balfour Declaration and the Mandate, and the parties’ legal rights and claims to
the Wailing Wall and the Temple Mount attest to the powerful and lasting impact of the early
legal disputes on the conflict today.

The Wailing Wall

On 10–11 June 1967, three days after the end of the Six-Day War, the victorious Israelis
demolished the Moghrabi dwellings to create a large open-air plaza in place of the narrow
pavement area in front of the Wailing Wall.32

The Muslim world condemned the action, and those condemnations have continued ever since,
including reprising the Mufti’s and Auni Bey’s accusations regarding the alleged Jewish desire
to rebuild their ancient Temple on the Haram al-Sharif.34

Several months following the demolition of the Moghrabi Quarter, the Institute for Palestine
Studies re-published the Lofgren Commission Report, in an effort to remind the international
community that the League of Nations had accorded the Jews only limited legal rights to the
Wall. The Institute further explained its rationale for resurrecting the Lofgren Commission



Report in an explanatory preface:

This Report [of the Lofgren Commission] is being republished here in full to provide the reader with background
information in view of the regrettable developments that have taken place in Jerusalem since the June War last year. For,
no sooner had the Israeli army completed the capture of Jordanian Jerusalem, than it began a frontal assault on the
religious Status Quo at the Wailing Wall. On 10/6/67, and after the fighting had ceased, Israeli Army demolition squads
and bulldozers began an operation involving the destruction of Moslem buildings and religious sites adjacent to the Wall.
Between 10 June 1967 and the end of December 1967, the Israeli Army demolished 138 Moslem buildings, including two
mosques, in this operation. This act of vandalism has repercussion far beyond the Arab–Israeli conflict since it affects the
religious susceptibilities of hundreds of millions of Moslems all over the world. Just how serious and unwarranted a
breach of the Status Quo these and subsequent Israeli actions are, will perhaps, become evident from the reading of this
Report.35



FIGURE  6.1  Destruction of the Moghrabi Quarter and Preparation of the Wailing Wall Plaza, June 1967

(Courtesy of Buki Boaz Israeli photograph collection, from the Exhibition The Mount – Viewing Temple Mount – Haram al-
Sharif 1839–2019, The Tower of David Museum, Jerusalem, Shimon Lev, Curator).33

The Palestinians and their supporters to this day continue reprising many of the same legal
arguments deriving from the Muslim arguments of the 1920s and 1930s to condemn Israel’s
modern-era actions at the Wall. For example, a June 2017 posting on the Palestinian Information



Center website reasserts the Muslim claim of ownership of the Wall and notes the Jews
disclaimed ownership during the Lofgren Commission hearings. Indeed, the posting contains
echoes of Auni Bey’s closing argument before the Lofgren Commission:

“We, Muslims, affirm our right to this wall, which is an integral part of the blessed Al-Aqsa Mosque.” The people of
Jerusalem confirm that the road at the wall is not a public road. It was established only for the local residents in al-
Maghareba neighborhood and other Muslims to cross to the Al-Buraq mosque and then to the Al-Aqsa Mosque. The Jews
were allowed to pass to the wall at the time as a show of religious tolerance, as stipulated by a decree issued by Ibrahim
Pasha, the Egyptian ruler of the area in 1840, and not to perform prayers. The Jews did not take the Al-Buraq Wall as a
place of worship until after the British Balfour Declaration of 1917. This wall was not part of the so-called “Jewish
temple,” but it was the Islamic tolerance that enabled Jews to stand before the Wall and cry over the destruction of their
alleged temple. As time passed, they claimed that Al-Buraq Wall was part of their alleged temple. Historical documents
prove that Britain, which was the Mandatory colonial power in Palestine, explicitly admitted in its White Paper issued in
November 1928 that the Wall and its surrounding area belong to Muslims and it is part of Al-Aqsa Mosque. During the
era of the British Mandate on Palestine, the visits of Jews to the Wall increased, with Muslims feeling the danger, thus
resulting in the outbreak of a revolution on 23 August 1929, in which dozens of Muslims as well as a big number of Jews
were killed … Jews admitted to the Committee of the League of Nations in 1929 that they do not claim a right of
ownership to Al-Buraq Wall …36

The Palestinians and their supporters have also argued for decades that Israel’s annexation of
East Jerusalem following the Six-Day War was illegal.37 If that argument is correct, then
logically it would mean the Lofgren Commission’s December 1930 verdict would remain intact
as the controlling law regarding the rights and claims of the parties to the Wall, and therefore the
Muslims still would own the Wall today, and the Jews would have only certain limited rights to
practice their devotions and bring appurtenances with them.

In June 2017 the Executive Director of the United States Campaign for Palestinian rights
published an article in the New Yorker magazine decrying the 50th anniversary of the destruction
of the Moghrabi dwellings. The author invoked the Fourth Geneva Convention’s prohibition
against the destruction of civilian infrastructure in occupied territory, arguing “the Western Wall
Plaza as we know it today is the site of a war crime.”38

New dimensions, same procedural tactics

During the early 21st century the conflict between the parties has evolved into new areas, mostly
arising from Israel’s post-1967 occupation of the West Bank. The Palestinians have waged the
conflict through a combination of violence and resort to the law and the legal process, just as
they did during the 1920s and 1930s. As noted above, the Palestinians have pursued the legal
issues in the modern era by relying on many of the same substantive arguments they used before
the Shaw, Lofgren, and Peel Commissions. The Palestinians have also continued resorting to
many of the same procedural tactics they employed one hundred years earlier.

For example, just as the Jewish side repeatedly invoked the Petition process to seek redress
from the generally sympathetic Permanent Mandates Commission of the League of Nations in
the 1920s and 1930s, the Palestinians likewise have used the modern form of the Petition process
to seek redress from the United Nations General Assembly and Security Council, as well as the
International Court of Justice and, more recently, the International Criminal Court.

The Palestinians have for several decades succeeded in persuading the U.N. General Assembly
to pass multiple resolutions condemning Israel, many of which find their inspiration in the Arab
legal arguments of the 1920s and 1930s. For example, the infamous “Zionism is Racism”



resolution of 1975 bore a stark resemblance to the Mufti’s rhetoric.39 Although General
Assembly Resolutions lack the force of law,40 they have played an important role in galvanizing
the international community’s broad support for the Palestinians and generating opposition to
Israeli policies since the 1967 War. Other U.N. agencies likewise have taken up the Palestinian
cause with fervor since the Six-Day War.41

The Palestinians have also succeeded at the U.N. Security Council, whose Resolutions do
carry the force of international law.42 For example, Resolution 446, adopted in March 1979,
condemned Israeli settlement activity in the occupied territories as “having no legal validity.”43

The Security Council used the same “no legal validity” formulation in another anti-settlement
Resolution four months later.44

In late 2016 the Palestinians achieved their greatest success at the Security Council, when they
persuaded the United States not to veto Resolution 2334. The Resolution went far beyond the
“having no legal validity” language of the two Security Council Resolutions from the late 1970s,
declaring Israeli settlement activity in the West Bank and East Jerusalem a “flagrant violation
under international law.”45

The Palestinians have also sought relief from the International Court of Justice, successfully
obtaining an Advisory Opinion in 2004 declaring as “contrary to international law” Israel’s
construction of the so-called “wall of separation” dividing the West Bank from pre-1967 Israel.46

More recently, the Palestinian application for membership in the International Criminal Court
was granted. The Palestinians immediately urged the prosecutor to investigate Israel for alleged
“grave” war crimes in Gaza, opening another front in the modern dimension of the legal
conflict.47

The Palestinians have even invoked the Petition process within the Israeli justice system,
frequently seeking relief from the Supreme Court of Israel. By the late 1970s the Court had ruled
against the Israeli government several times, with one commentator providing the following
summary:

Each of these cases dealt with a different issue. One, usually referred to as the Elon Moreh case, declared null and void a
certain confiscation of land (Dawikat et al. v. Government of Israel (1979)). A second decision, often cited as Mt. Hebron
Deportees, ruled against the legality of the deportation of two Palestinian leaders (Kawasme et al. v. Minister of Defense
(1980)). In a third case, the court ordered the Minister of Interior to issue a newspaper permit he previously declined to
grant (El Asad v. Minister of Interior 1979)). In a fourth decision, the court overruled an official refusal to allow the
petitioner to reunite with his family (Samara v. Regional Commander of Judea and Samaria (1979)). And a fifth ruling
prevented an acquisition of a Palestinian electricity company (Jerusalem District Electricity Co. v. Minister of Energy et
al. (1980)). These cases unquestionably marked a direct confrontation between the government and the court concerning
policies and actions in the occupied territories. By declaring certain governmental actions to be void, illegal, or improper,
the court publicly embarrassed the government and appeared to endorse alternative courses of action. Since the
government deferred to the court’s injunctions, these decisions demonstrated judicial boldness and provided evidence of
the regime’s accountability.48

The Palestinians have also launched the so-called Boycott, Divestment, and Sanctions (BDS)
campaign against Israel, describing it as “legal” tactic against the “illegal” occupation of the
West Bank. The campaign seeks to punish Israel economically by persuading countries to cut
commercial ties, academic and cultural exchanges, and other relations with Israel.49 Proponents
of the BDS campaign recently persuaded the European Union to adopt a “consumer protection”
rule requiring goods manufactured in the West Bank and Golan Heights to bear a label so
indicating.50



Some BDS adherents also view Israel as an “outlaw” state, and in recent years have
increasingly questioned the legality of the Balfour Declaration and the Mandate, and therefore
the legitimacy of Israel itself, following in the tradition of the Mufti and Auni Bey.51

Comparisons of Israel with apartheid South Africa52 and the use of phrases such as “from the
River to the Sea, Palestine will be free”53 have rapidly grown in popularity among supporters of
the Palestinians, echoing the same position expressed by the Arab side during their legal
arguments and testimony to the Shaw, Lofgren, and Peel Commissions.

New dimensions – “lawfare” or more of the same?

Some commentators have characterized the recent Palestinian tactics as embodying an entirely
new form of legal conflict, a phenomenon they describe as “lawfare,” defined as “the use of law
as a weapon or method of warfare to achieve a military objective.”54 Some among those
commentators have argued the notion of “lawfare” has expanded to include using the law to
obtain political goals as well as military objectives.55

For example, one commentator described the Palestinian successes in joining the International
Criminal Court and persuading the United Nations Security Council to adopt Resolution 2334 as
major “lawfare” triumphs:

Having failed over the last half century to shift the balance of power through negotiations and armed resistance, the PA
has turned to new battlefronts – including the Security Council and the International Criminal Court (ICC) – where it
deploys international law to advance its territorial claims and further Israel’s political isolation. Resolution 2334, which
condemned Israel’s settlements as illegal, is but the most recent iteration of this strategy: its legal language vindicates the
Palestinian political narrative and could provide the centrifuge in the PA’s ‘nuclear’ program of ICC
prosecutions … Lawfare is but the most recent tactical iteration of the strategy, and it promotes PA patience on two
accounts. First, while no single lawfare act can furnish total victory, individual successes like 2334 can accumulate to
intensify Israel’s long-run political isolation. Second – and in stark contrast to terrorism – lawfare projects an aura of
legitimacy that shields the PA against foreign pressure to negotiate in good faith without preconditions56

But the focus on “lawfare” as a new phenomenon overlooks the more than 100 year history of
the legal conflict between Palestinians and Israelis. It also ignores the parties’ longstanding
custom and practice of using the law as a key lever in waging their battles against each other.57

First, the lawfare framework, including the notion that it represents a new and unprecedented
development in the Israeli–Palestinian conflict, misses the continuity between the early legal
battles in the conflict and their influence on today’s legal engagements. The echoes of the
Palestinian Arabs’ early legal arguments to the Ottoman Sultans and to the British military and
civilian authorities continue reverberating today. Today’s legal engagements between the parties,
as discussed above, are best understood not as a new phenomenon, but rather as inspired by and
representing the continuation of the early legal battles beginning during the late Ottoman period,
both substantively and procedurally. Even the BDS movement can be understood as the modern
mirror-image of the general strike, the Palestinian Arabs’ preferred economic weapon of the
1920s and 1930s.

Second, the Palestinian practice of seeking redress from the Israeli judicial system does not fit
neatly into the lawfare construct. Parties do not wage “lawfare” in their enemy’s own court
system, yet that is exactly what the Palestinians have done for decades, sometimes even
represented by Israeli lawyers and civil rights organizations, such as B’Tzelem.58 Just as one
hundred years ago both the Arabs and Jews repeatedly availed themselves of the petition process



with the Ottoman and British authorities, the Palestinians have continued that tradition by
routinely taking their grievances to the Israeli Supreme Court, albeit with varying degrees of
success.59

The lawfare model, therefore, does not fit precisely the Israeli–Palestinian legal dynamic,
which is better understood when viewed through the lens of more than one hundred years of
substantive and procedural legal custom and practice. In any event, to the extent the Israelis and
Palestinians employ certain forms of lawfare today, the phenomenon reflects more a continuation
of the historic custom and practice of the Jews and Arabs in Palestine under Ottoman and British
rule rather than an entirely new and different form of legal combat.

Perhaps the better approach would be to view the Muslim-Jewish legal conflicts of the 1920s
and 1930s as the earliest known form of lawfare, as the battlegrounds where the seeds of
modern-era lawfare were bred.
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CONCLUSION

The Shaw, Lofgren, and Peel Commission trials provided the Arabs and Jews the opportunity to
litigate the two most important issues dividing the parties during the early years of the conflict:
the legality of the Balfour Declaration and the portions of the Mandate for Palestine
implementing the Declaration; and the rights and claims of the parties to the Wailing Wall and
the narrow strip of pavement in front of the Wall. The Arabs and Jews used each of the three
trials to attempt to gain leverage against each other and influence international opinion in their
favor.

When the British conquered Palestine in late 1917, the local Arabs and Jews had already
adopted a practice of using the law as a resource and a tool (especially via the Ottoman petition
process) in their early attempts to jockey for position against each other. The British, to a far
greater extent than the Ottomans, relied heavily on the law and an elaborate legal infrastructure
to govern Palestine. The Mandate itself contained the core legal framework for British rule in
Palestine, and the British treated the key provisions of the Mandate, including the Status Quo
concept in Article 13, as imposing enforceable legal obligations on the local population.

Britain actively supplemented the Mandate’s legal foundation, promulgating legislation and
Orders-in-Council, establishing a robust, colonial style court system, entertaining petitions from
Arabs and Jews at an ever-increasing rate, and forming commissions of enquiry following
violent outbreaks. By the time the Shaw Commission had been formed, Britain had cemented the
role of law and the rule of law into the growing conflict between Arabs and Jews in Palestine.

One of Britain’s motivations in relying so heavily on the law was to establish itself as a neutral
arbiter between the parties, enabling it to claim not just to the local population of Palestine but
also to its overseers at the Permanent Mandates Commission that its administration of Palestine
was based on equal justice. But as early as the Palin and Haycraft Commissions of the early
1920s, Britain’s stated desire to dispense justice with fairness and equanimity began creaking
under the weight of growing anti-Zionist sentiment.

Officials within the High Commissioner’s Office in Jerusalem and the Foreign and Colonial
Offices in London began harboring second thoughts about the Balfour Declaration and Zionism,
fueled by pockets of governmental anti-Semitism and fears of a Muslim backlash in the Middle
East and India, as well as constant Arab and Jewish petitions and counter-petitions to London
and Geneva. As time went by, therefore, the British came to rely much less on the law and much
more on political considerations and a desire to avoid confrontation with the Muslim populations
it ruled not just in Palestine and elsewhere in the Middle East but also in India.

The Jews, for their part, initially viewed the law as providing an opportunity (but not the only
one) to advance their position in Palestine and to create sympathy for Zionist aspirations among
the international community, especially the Permanent Mandates Commission of the League of
Nations. Weizmann, who had no training in the law, expended enormous energy managing the
Zionist legal effort before the Shaw Commission, negotiating the Terms of Reference and
procedural rules, personally selecting the lawyers, crafting lines of argument and cross-



examination, and insisting the Palestine Government be deemed a party to the proceedings.
When this strategy backfired, Weizmann – to his credit – changed course, focusing far more on
politics than law as he pursued behind-the-scenes negotiations with the British.

Weizmann’s tour de force performance as a witness in his multiple appearances before the
Peel Commission represented the culmination of this evolving approach. Even though the Jewish
side continued relying on legal arguments (presented through the Jewish Agency’s pre-hearing
memorandum and the testimony of Leonard Stein), it was Weizmann’s non-legal advocacy that
convinced the Peel Commission to endorse Jewish statehood in a partitioned Palestine.

The Arab approach to the law was marked most prominently by consistency. The Arabs
consistently refused to recognize anything other than Sharia Court jurisdiction over the Wailing
Wall, but nevertheless participated fully in the Shaw and Lofgren trials. The Arab legal
arguments regarding the Wall likewise were consistent before and during the Shaw and Lofgren
hearings, insisting the Wall and the pavement belonged to them, and denying the Jews any rights
beyond mere visitation as ordinary tourists.

The Arabs also maintained consistent positions regarding the legality of the Balfour
Declaration and the Mandate in both the Shaw and Peel Commission hearings. They urged
Britain to rescind the Balfour Declaration as void ab initio because of the alleged conflict with
the McMahon pledge; to halt or at least limit Jewish immigration and land acquisition; and to
stop Zionism in its tracks before the Jews could overtake the Arabs and become the majority
population in the country. The consistency of the Arab position on those issues continued in the
Palestine National Covenant of 1964, at the Algiers legal conference in July 1967 after the Six-
Day War, and continues to the present day. Other than the early Arab argument that Palestine
should be incorporated into Syria rather than granted independence, the Palestinian Arab legal
argument and use of the law as a tool to advance their position and influence international
opinion has remained remarkably consistent for the past 90 years.

Our examination in this study of those early legal battles of the Arab–Israeli conflict leads
inevitably to one question: is there any role for the law to play in helping resolve the ongoing
confrontation between the parties today? The way the Arabs, Jews, and British each used the law
during those early years to further their positions and influence international opinion, especially
during the proceedings before the Shaw, Lofgren, and Peel Commissions, offer several insights
for making that assessment.

The Shaw, Lofgren, and Peel trials produced decidedly mixed results. The Shaw Commission
exonerated the Mufti and exasperated the Jews. The Lofgren Commission left both parties
dissatisfied, but both grudgingly accepted the split verdict regarding the Wailing Wall. The Peel
Commission produced the original version of the two-state solution, an outcome the Palestinian
Arabs rejected categorically at the time but demand insistently today.

The Shaw Commission represented the first courtroom drama in which the triangular British–
Jewish–Arab legal/political dynamic took center stage, especially with the Palestine Government
forced to stand in the dock alongside the Arabs as a party to the proceedings. The hearings before
the Commission quickly descended into a messy courtroom fight between the overzealous
lawyers for all three parties, who sometimes seemed more eager to score petty debating points
than to pursue their clients’ interests. The Jewish side may have had the best lawyers on paper,
but in the courtroom their confrontational style alienated the Commissioners and the British
witnesses, and drove the Palestine Government into a tacit alliance with the Arab side.
Weizmann’s constant micromanagement from his base in London did not help the Zionist cause



in the far-away courtroom.
Shaw’s willingness to stray far beyond the authorized Terms of Reference also caught the

Jewish side off guard. What was supposed to have been a limited inquiry to assign blame for the
August 1929 violence quickly turned into a full-blown trial of Arab grievances against the
Balfour Declaration and the Mandate, and against Jewish prayer rights at the Wailing Wall.

The Jewish side emerged from the Shaw Commission experience bitter and disillusioned,
losing faith in the law as a resource for addressing their grievances, much less resolving the
overall conflict. Nevertheless, the Jews continued using the law, treating the Permanent
Mandates Commission as an appellate court, where they persuaded several commissioners to
question the British Government’s fairness during the Shaw Commission hearings. The Arabs,
for their part, emerged victorious from the Shaw experience, but by refusing to compromise any
aspect of their position during their March 1930 meetings with the British Government in
London, the Arabs failed to leverage the courtroom victory to achieve their political goal of
halting Zionism.

The lesson learned from the Shaw Commission, therefore, seems clear: overall peace cannot
be achieved through adversarial litigation. The core issues in today’s conflict, such as the final
status of Jerusalem and the right of Palestinian refugees and their descendants to return to their
pre-1948 homes, contain far too many religious, political, and emotional elements to be
resolvable through litigation or the legal process, assuming the parties would even consent to
such a process. It is, in fact, unimaginable that Israel would ever agree to participate in a trial, no
matter under whose auspices, to adjudicate the overall dispute between them and the
Palestinians.

But can the law play a more modest role in the modern Israeli–Palestinian dispute, perhaps by
addressing discrete issues on a limited basis, rather than attempting to resolve the entire conflict?
The experience before the Lofgren Commission offers certain interesting insights regarding this
possibility.

As with the Shaw Commission, the Arabs and Jews faced off against each other before the
Lofgren Commission in a fully litigated courtroom trial, representing another example of the
continuing conflict through the legal process. With the British on the sidelines this time, the
Lofgren trial represented much more a direct conflict between Zionism and Arab nationalism.
The Jewish side approached the trial with far more care and sophistication, and with far better
legal representation. The Arab side, consistent as ever, continued espousing the same maximalist
vision it pioneered during the Shaw trial, once again attempting to turn the proceedings into a
full-blown attack on Zionism by denying the existence of any Jewish rights at the Wall, and
demanding nothing short of a complete verdict in their favor on every issue. The Jewish side
demonstrated far greater flexibility, admitting up front it did not claim ownership of the Wall,
urging instead that hundreds of years of custom and practice had given rise to unique and legally
cognizable Jewish prayer rights at the Wall.

The Lofgren Commission achieved modest success, conducting a well-run trial and producing
a highly specific verdict informing the parties of their precise rights to the Wailing Wall and the
pavement in front of the Wall. Despite their refusal to budge on any issue, the Arab side emerged
partly victorious, as the Jews lost several of the key issues they had pressed during the trial, such
as the right to bring benches, chairs, and a screen to the Wall. Accordingly, neither side reacted
favorably to the verdict, but both sides accepted it and seemed willing, albeit grudgingly, to
abide by the specific terms. “It is striking,” noted one commentator, “that despite the Wall’s



strife-ridden history, the Commission’s verdict effectively took the issue out of Palestine
politics.”1

Does the Lofgren Commission, therefore, offer a model for a potential role for the law to play
in adjudicating at least certain discreet issues in the conflict today? Given the enormous
importance of the Wailing Wall at that time, and the Lofgren Commission’s relative success in
rendering a verdict both sides accepted, could a Lofgren-style approach offer a means of
resolving similar issues in today’s conflict?

One commentator has offered a cautiously optimistic assessment:

[A] tribunal commission – as the British carried out in 1929–30 – is a good tool to use as a matter of conflict resolution
under a number of conditions: the members should be international and non-biased figures; they should work in
cooperation with the leadership of the two contested parties and win their trust; and they should make a sincere effort to
mediate between the parties. If this fails, the parties should understand that they have no choice but to accept arbitrary
adjudication.2

Whether such a model could work today remains open to debate, as much has changed since
1930. The Zionists enjoyed a certain amount of support from the Permanent Mandates
Commission and the Council of the League of Nations in the 1920s and 1930s, giving them
confidence they could obtain a fair hearing before the Lofgren Commission. Today, however,
Israel has little or no support among the international community regarding the Palestinian
conflict. Thus, even if Israel were to view the members of a particular international tribunal as
genuinely neutral, it seems highly unlikely Israel would agree to a process that, barring a
settlement, could end up in a binding and adverse arbitral decision.

The Palestinians, for their part, might also think twice before embarking on a Lofgren-style
process today. While the broad support for the Palestinian cause around the world suggests the
Palestinians would likely win any arbitration against Israel, they may not be willing to take the
“litigation risk” of winning less than their full slate of demands, even if they deemed the risk to
be low.

Moreover, the failed settlement negotiations during and after the Lofgren hearings should give
pause to any optimistic view of a Lofgren-style platform as offering a potential methodological
approach to resolving the conflict. The settlement negotiations failed even though the Jewish side
had renounced any claim of ownership to the Wailing Wall, and even though the Jewish side
indicated a willingness to agree to strict limitations and/or outright prohibitions on various
appurtenances. The Jewish side was even willing to accept language describing their rights at the
Wall as involving “devotions” rather than “prayer.”

But the negotiations failed because the Mufti refused to compromise. The Mufti derived his
popularity and power from the very existence of the conflict itself, and therefore he had no
interest in pursuing any compromise with the Jews regarding the Mandate, the Wall, or any other
issue in the conflict.

For the Mufti, therefore, the law represented just another useful tool for perpetuating the
conflict rather than resolving it. While the Arab side emerged somewhat strengthened in the
short term from the Shaw and Lofgren experiences, in the longer term (and continuing to the
present day) their maximalist, no-compromise approach has produced one failure after another
for Palestinian aspirations. There is no reason to believe the modern-day version of this
approach, including the Palestinian “lawfare” and BDS campaigns, will be any more successful
in achieving Palestinian objectives, even taking into consideration the far more receptive



international audience today as compared to the 1920s and 1930s.
Therefore, while the Lofgren model seems somewhat more promising than the Shaw model as

providing a role for the law to play in helping resolve the conflict, ultimately neither model
offers much chance of success in the modern era.

Perhaps a model based on the Peel Commission could provide a better role for the law. The
Peel Commission, unlike the Shaw and Lofgren Commissions, did not allow the parties to use
outside lawyers to present their cases, leading to a more dignified and well-managed process, and
avoiding the gamesmanship and needless courtroom fights characteristic especially of the Shaw
Commission hearings.

The Peel Commission instead allowed the lawyers for the parties to testify as witnesses, giving
them a chance to make their legal arguments but without the free rein they enjoyed during the
Shaw and Lofgren hearings. The Peel Commissioners more than compensated for the absence of
outside lawyers, coming to the hearings well-prepared and subjecting the witnesses to detailed
and probing questions.

The Peel Commission also made effective use of its in camera sessions, enabling the
Commissioners to engage in far more candid and useful exchanges with the witnesses, most
especially the Jewish and British witnesses. Although the Commission’s heavy reliance on secret
testimony contravened Lord Peel’s original desire to take as much of the testimony as possible in
public sessions, the tactic proved an effective means for the Commissioners to gather essential
facts from key witnesses.

The partition proposal represented the Peel Commission’s major breakthrough, yet it likely
would not have happened without Weizmann’s skill and ingenuity. Weizmann’s careful yet
simple answer – “Let me think on it” – signaled to the Commission a flexibility and willingness
to compromise that had been completely absent during the Mufti’s irredentist testimony.
Weizmann’s approach led directly to the Peel Commission’s recommendation to transform the
ambiguous Balfourian concept of a Jewish “National Home” somewhere in Palestine into Jewish
statehood in a defined portion of Palestine, something even Weizmann was reluctant to ask for
during one of his earlier appearances before the Commission. But Weizmann soon embraced
partition as the best outcome for the Jewish people, who faced an increasingly catastrophic
situation in Europe in the mid-1930s.

Churchill’s extraordinarily candid in camera testimony, including his strong endorsement of
Zionism and eventual Jewish sovereignty in Palestine, and his even stronger denunciation of the
Palestinian Arabs, also must have made an impact on the Peel Commission. This may explain
why the Commission recommended the Arab portion of the partitioned Palestine be merged into
Transjordan rather than granted stand-alone statehood. Indeed, one wonders how history might
have changed if the British had moved forward immediately to remove the Mufti and implement
the Peel Commission’s partition plan.

Unfortunately, however, the Peel Commission’s vision of a two-state solution for Palestine
never became reality. The Peel Commission offered the Palestinian Arabs in 1937 a path to the
statehood they so badly want today. But the Palestinians Arabs, ever consistent in their refusal to
agree to a Jewish Home or Jewish State in any portion of Palestine, rejected the Peel
Commission’s offer. The Palestinian Arabs likewise rejected the United Nations’ offer of
partition a decade later, choosing war against the fledgling Jewish state rather than peaceful
coexistence.

Those rejections of statehood have haunted Palestinian nationalist aspirations ever since. The



Jews, on the other hand, desperate for some way to salvage the Zionist dream and help those
facing the threat of Nazism, took the half a loaf the Peel Commission offered, eventually paving
the way for statehood only eleven years later.

Thereafter, from 1948 until 1967, a de facto form of partition resembling the Peel formulation
took hold, with the Jordanians in control of the West Bank and the state of Israel exercising
sovereignty over the remainder of pre-1948 Palestine. Although only Britain and Pakistan
recognized Jordanian sovereignty over the West Bank, no one else in the international
community or the Arab world pressed for Palestinian statehood during those years. Indeed, no
one discussed Palestinian statehood until Israel replaced Jordan as the controlling party in the
West Bank as a result of the June 1967 Six-Day War.

Not even the Palestine Liberation Organization demanded Palestinian statehood in the West
Bank when it was formed in 1964. The PLO’s original goal was to destroy Israel completely and
“liberate” all of pre-1948 Palestine.3 Only after the onset of the Oslo process in the mid-1990s
did the PLO amend its Covenant to call for the more limited goal of an independent state in the
West Bank and Gaza Strip.4

The Peel Commission, therefore, also stands as a cautionary tale regarding the potential for a
legal-type proceeding to assist the parties in resolving the conflict. Which leads us again to the
ultimate question raised by this study: can the law play a constructive role in helping the parties
realize, in the words of the Peel Commission, “the inestimable boon of peace?”

Only the parties themselves can answer that question. And therein lies the irony. Despite their
century-long custom and practice of resorting to the law and legal procedure to air their
grievances and attempt to gain advantages against each other, the parties have not been willing to
use the law to achieve a peaceful resolution of their differences. Instead, they have engaged in a
nearly century-long effort to use the law as a tool for waging the conflict, rather than resolving
the conflict. Until they decide otherwise, the law and the legal process will not help them
achieve peace.

But what would help, more than anything else, would be for leaders on both sides to
demonstrate creativity, courage, and a willingness to compromise for the sake of peace. This
study has shown how two people in particular – Chaim Weizmann and Mohamed Ali Pasha –
took brave and unprecedented steps to seek light in the fog of conflict and take risks for peace.

We have already made the case for Weizmann, who must be viewed as the person most
responsible for the successful creation of the State of Israel, after toiling tirelessly for more than
30 years and using all his charm and powers of persuasion to convince the British to pursue a
different path. Weizmann’s testimony before the Peel Commission, it is fair to say, saved
Zionism.

Prince Mohamed Ali Pasha’s August 1929 offer to sell the Wailing Wall to the Jews for
£100,000 – strange and Quixotic as it was – nevertheless must be regarded as one of the most
daring initiatives ever undertaken for peace by either side, second only to Anwar Sadat’s
courageous and inspiring decision nearly 50 years later to visit Jerusalem and extend the hand of
peace to the Israelis. One can certainly question how Ali Pasha, an Egyptian Prince, thought he
had any standing to make a settlement offer to the Jews on behalf of the Wakf authorities in
Jerusalem. Ali Pasha may have thought his position as the potential future King of Egypt gave
him implied authority to make the offer. But he also must have been aware of the enormous risk
he was taking, for if word of his letter were leaked his life surely would have fallen into danger.



But Ali Pasha took the initiative anyway, despite the pitfalls and the risks. We conclude this
study, therefore, hoping Ali Pasha’s simple words in his 29 August 1929 letter to High
Commissioner John Chancellor, a letter that unfortunately ended up buried in a dusty file in
London for the next 90 years and never saw the light of day until now, may inspire a modern-day
Weizmann or Ali Pasha to offer bold and creative ideas for settling the conflict:

My proposal for a solution is that, instead of fighting or dealing unjustly by one party or the other, it would be infinitely
better to come to an understanding.

Those words remain as true today as they were when written.

Notes
1    Townshend, op. cit. at 42.
2    Reiter (2017), op. cit. at 18.
3    Palestine National Charter, arts. 14–18 (28 May 1964).
4    1996 Amendment to the Palestine National Charter (Gaza, 22–25 Apr. 1996),

www.incore.ulst.ac.uk/services/cds/agreements/pdf/is1.pdf, accessed 3 September 2019.
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